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has been laid down in the Mitakshara and it extends to seven
degrees on the father’s side and five degrees on the mother’s
side, including the last owner. Taking the p-digree put forward
by the plaintiff, which will be found at page 9 of the paper book, it
is clear that Bulaki was one degree beyond the seventh degree
counting from the last owner Khairati Ral. We are asked to
count the seven degrees from the great grandfather of Khairati
who was the common ancestor, and it is sald that computing from
the common ancestor Khairati is within the seventh degree, but
this computation would leave out of consideration altogether Khai--

rati himself and his father. The mode in which relationship -

should bs computed is stated in Sarvadhikari’s Tagore Law
Lectures (1880) page 707, and thatis a mode which the lower
appellate court has adopted. We think that the decision- of that
court is right. We dismiss the appeal with costs,

Appeal dismissed,

FULL BENCH.

e ———

Before Sir Henry Richards, Enight, Chief Justice, Mr. Justioe Tudball and
Mr. Justice Rafiq.
ASHRAF ALI (Drrexpant) v, EALYAN DAS AND OTHERS (PLAINTIFFB)
Aci (Local) No. 111 of 1849 {Court o} Wards Ael), cections 16 and 20~Claim not
notified— Mantoinabilily of suit—Admissibilily of documents.

Secotion 20 of the Court of Wards Act, 1909, appliesonly to-cases, where per«
sons who have notified their claims under section 16,0f lhe said Act have failed
to produce tﬁeir documents, Where the property of the debtor was taken oyer
by the Court of Warde at a time when the Court of Wards Act of 1899 was in
force and the creditor did not notify his claim under section 16, but brought a

suit upon his bonds after the property was relcased by the Court of Wazds, Aeld -
that the bonds were admissible in evidence and the suit was maintainable..,

Callacior bf Ghazip ur. v, Balbhaddar Singh (1) overruled,

Tax facts of the case were as follows i—

- Two mortgages were executed by the defenda,nt on the Tth
of August 1907, aud the 11th of February, 1909, respectively.

‘The estate cf the mortgagors was taken over, by the Court of

Wards aud a nomﬁcauon was duly issued, with effect from .the

# Pirst Appeal No. 281 of 1913, from. a decree of Banke Behari Tal, :

Additional Bubordinate Judge of, Aligarh, dated the 18t of May, 1913,
(1) (1913) 10 A, L. 3., 234.
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27th of July, 1911, under section 16 of the Court of Wards Act,
111 of 1899. The mortgagees did xot, 14 compliance with the
provisions of section 16, notify their claim under the BW? mori-
gages against the estate. The plaintiffs brought this suit after
the release of the property from the management of the Court
of Wards. The defendant alleged that the mortgage deeds could
not now be produced in evidence, and the sult was couse-
quently not maintainable. The court below, holding that section
20 of the Act of 1599 did not apply in the case of a suit
brought after the release of the property trom the superintendence
of the Court of Wards, decreed the suis. The defendant appealed,

Mr. B. E. O’Conor (wich him The Hon’bie Dr. Zej Buhadur
Sapru), for the appellant.

Seetion 20 of Act LI of 1899 barred the suit, The Act
required every claimant to present full parucuiars o the Collee-
tor when notification under section 16 was issued. The words
used were ¢ shall present ” and the real question was what was
meant by those words. Section 20 laid dowu that documents not
produced under section 16 would not be admissible to prove the
claim. It nowlere laid down that the documents wouid not be
admitted so long as the property was uuder the munugement of
the Court of Wards. The object of tuking over the mapa gement
of the property by the Court of Wardswas o preserve the estate
aud the Aet should be surictly interpreted. Collector of Ghasi-
pur v. Balbhaddar Singh (1), The plaintiffs were not entitled o
interest during the period between the notification and the suit,

The Hon'ble Dr. Sundar Lal (with him Pandit Shigm
Erishna Dar), was heard only on the question of interest,

Ricmarps, C.J, and TuDsarLl aud Ramq, JJ.:—This appeal
arises out of a suit on foot of two mortgages, the first, dated the
Teh of August, 1907, for Rs, 6,500, and the second, dated the

11th of February, 1909, for Bs. 1,000. The plaintiff elaims
Rs. 10,794, on foot of the two mortgages,

The estate of the mortgagors vas taken over by the Court
of Wards and a notification was duly issued, with effeet from the
29%h - of July, 1911, under section 16 of the Court of Wards
Act, IIT of 1899, The mortgagees did mot, in compliance

{1) (1912} 20 A, L ¥, 254,
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with the provisions of section 16, notify their claim under
the two mortgages against the cstate.

It appears that there was some notification of one of the
mortgages in October, 1912. This, however, may, for the
purpsses of our judgement, be disregarded. The estate is not
now and was not at the time of the institution of this suit nnder
the management of the Court of Wards.. The management was
given up in November, 1912, The court below has given the
plaintiTs a decree for the full amount of the elaim.

In appeal it is contended that the plaintiffs having failed-
to produes their doeuments bafore the Collector, the same are
inadmissible in evidence, having regard to the provisions of sec
tion 20. Of course if the plaintiffs are unable to adduce their
mortgrge-desds in evidenre they cainot sustain their suit, On
the other hant it is eontended that section 20 only applies to the
case of persoas who have notified their claims under the
provisions of section 16 but have failed to produce their docu-
mends. It seems to us that the latter contention is clearly
correst, Saction 17 of the Act provides that, notwithstanding
the provisions of the section, any person who has a claim, whether
it be allowed ordisallowed™ by the Court of Wards, is
entitled to institnbe a suit, and that notwithstanding that
the claim has not been notified. It may possibly be said that
this provision ouly applies to the matters mentioned in the
earlier part of the same section. Bub section 18 makes the
matter abuadaatly clear. In gection 18 the psnalties for not
notifying a claim are set forth. Interestis to ceass to run from
the date upon which the eclaim should be notified, Clause (2)
provides that all elaims not notified are postponed to all claims
that have been notified. If section 20 applied to cases where
there had been no notification, it would, practically speaking,
amount to an enasctment that no suit could be brought where
a claim had not been notified. Ifno claim had been notified
no documents would be produced. But the words of section
20 themselves show that it only deals with cases where there
has been a notificatio1 under sesction 16. The new Act, which
wasnot in force at the time the estate was taken over by the

Court of Wards, has laid down entirely new penalties for the
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failure to notify. -Section 18 provides as follows: —* Sub‘ject
to the provisions of section 20, every claim of the nature specified
in section 17, against the ward or his property, other than de’?ts
due to or liabilities incurred in favour of the Government, which
is not notified under section 17, shall be deemed, for all purposes

and on all. oceasions, whether during the continuance of the

saperintendence of the Court of Wards or afterwards, to have
been duly discharged.” On behalf of the appellant f}he case
of Collector of Ghawipwr v. Balbhaddar Singh (1) is relied
ypon. At page 242 of the judgement there is the following
passage i— It was :suggested that the obligation to produce
documents is laid upon creditors who notify their claims. The
argument is that a creditor who does not notify his claim at all
may make himself liable to the provisions of section 18 already
quoted, bub cannot be held liable to the further disability laid
down by section 20, There is nothing in the wording of the Act
to support this contention, indeed it appears contrary to the clear

.intention: of the provisions under consideration.” We cannot

agree with these remarks. It seems to us that the wording of

.-the Aetshows that the contention is eorrent.

. The only question which remains is the question of the amount
of interest allowed. Thisis a point which is not taken in the

memorandum of appeal. We think, however, that we ought to
give: effect to the clear provisions of section 18, This provides
that every claim, save asin the section mentioned, shall cease to
bear interest from the date of the expiry of the period preseribed
by this section. - It is true that one of these mortgages was mnot
payable for a period of five years. It was, however, nevertheless
a“ olaim “against the estate, and we think that under the provi-
sions of the'section it ceased to bear interest from the 20th of

January, 1912, that is to say six months after the notification.

At the same. time we think that the plaintiffs ought to have

“their costs proportionate to their success in both courts, the
point not having been taken in the memorandum of appeal to this -

Court,
- We accordingly vary the decree of the court below by directing -

- that interest shall be disallowed on both mortgages from the 29th

(1) {1912) 10°A. L, 3., 284,
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of January, 1912, up to the date of the institution of the present
suit, From that date the plaintiffs will bave simple interest at
the rate of 6 per cent. per annum up to the date of payment. We .
extend the time for redemption for a period of six months from Karyax Dis.
this date.

1913
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Decree varied,.
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Before Sir Henry Richards, Ewight, Ohief Justice, and Mr, Justice Rafig. 1915
KALYANW SINJIH axo ormers (Deorms-morpess) 0. JAGAN PRASAD, June, 18.
(I UDGEME S T-DEBTORY¥
Res judicata Hzecution of decree—Fuilure of judgemsmi-dshtor fo raise objec-
tion to an amount erronso ssly sst forth in an application for the ereculioh
of o deoree—Civil Procedure Cods (1908), seetivn 11, explanation IV.
Held, that if & judgemont-debtor does not take exception to the amount
erroneously seb forthin an application for the execution of a decree as being
the sum due, he is not prevented by the principle of 7es judicata from doing
s0 on a subsequent application for the executbion of the sama dscres.

THE facts of this case were as follows :—

A decree was passed for Rs. 20,200 ; it awarded future
interest at the rate of 6 per cent. per annum, but did not
specify whether the interest was awarded on the principal
sum alone or also on the amount of the costs, The decree
was put into execution, the decree-holder including in the
decretal amount interest on the amount of costs. The judge-
ment-deblor did not then raise any chjection, After some
time the decree-holders put in another application for execution
seeking to recover a certain sum as balance of the decretal
~amount still remaining due. . The judgement-debtor replied
that according to correct accounts nothing remained due,
and pointed out for the first timc that all along interest had
been calculated on the sum awarded as costs as well as on the
principal sum, although the decree, truly construed, had not
awarded interest on costs. The court allowed the judgrement-
debtor’s objection and dismissed the application for execution.
The decree-holders appealed to the High Court and their app.al,
coming before a single Judge, was dismissed. They then pre-

" ferred -the present appeal under section 10 of the letters Pa,tenb.
Babu Durga Charan Bamnerji, for the appellants.

.......

*Appeal No. 15 of 1915, under seetion 10 of the Letters Patent,



