
Kebbi.

and the brothers of bis father. Having regard to the general
scheme of the Mitakshara, their Lordships think that the pre- ^ — --- -----
« , , ,  ̂ G-ikgaSahai
lerence of the whole blood to the half blood is confined to mem» v.
bers of the same class, or, to use the language of the judges of 
the High Court in Suba Singh v. Sarfaraz Kiimvar (1), to 
' ’'sapindas of the same degrees of descent from the common 
ancestor/’ and that, therefore, on the death of Lachman Kun'war,
Bdja Ram, as uacleof the half blood, became entitled to the in­
heritance of Bahadur Singh to the exclusion of his cousins.

In the result all the appeals will be dismissed. Kesri and 
the other respondents in appeal 83 of 1912 will have all bheir
costs from the appellant Ganga Sabai. There will be no order 
as to costs with regard to the other parties.

And their Lordships will humbly advise His Majesty accord­
ingly.

Appeals dismissed.
Solicitors for Ganga Sahai; T. L. Wilson d Co.
Solicitors for Munshi Lai and others : Douglas Grant.
Solicitors for Kesri, Rohan, Kallu and Earn Narain : Barrow,

Rogers and Nevill.
J. V. W.
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BILAS KUNWAR (P laikkpp) v. DBSBAJ E lN JIT  SINGH p  o  «
iND OTISBSS (D e p e n d a n ts -)  29^5^

[On appeal from the High. Co'ort of Judicature at Allahahad.] June ii, 14,
Benami transaction—Hindu with wives and a Muhayiimadan mistress— Purchase 

with Ms own funds in nam& of mistress and registration of deed in Hbt 
nayne— Property treated as his own, and no possession or Use of it hy 
‘mistress—Landlord and tenant—Estoppel as to denial of title by tenant ~
Act JTo. I  of 1873 (Indian Bt}idence d d ), section 116—Wo inference against 
litigant as to contents of doouments he considers irrelevant—Omission 
opposing litigant to p ut them in evidsnoe in proper tuay,
A Hindu Muqda,r who had two wives and a Muhammadan mistress and 

had already made substantial provision for the latter, pui’obasefl a house with 
his own money in the namd of the mistress, and rogisfceirad iiba deed also in her 
name He treated tbfe house, however, as his own during his life-time, living 
in ii, paying for repairs and taxes, and moeifing rant for it when let, as did 
his BGiiior widow after his death ; and the niistreas had no possession or us«

^Present .—-V iscou n t H alda.s e , L o rd  Sh a w , Sii- G eo eg e  F A sw snr., Sii 
J ohn E d q -e, and M r. Am s e k  Al i .

(1) (1896) I ,L . E5.aS AH.,213,
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of the house. In a suit by the senior widow to ejaot, afteE dU3 uofeloe to quit, 
a tenant to whom she had let the house, whose defence was a denial of the 
plaintiS’ a title, and asseition th.at lia h.eld 'o.Tidsr tb.6 MuliaiisiiiQ.aidain. 
mistress, who claimed title tiKLdei- the deed of sale in her name, of which she 
had obtained possession.

Held (reversing the decision of the High Oourt, and restoring that of the 
Sabordinate Judge) that on the avidenoe in, and under the circumstances of 
the case the deed of sale was, and had remained throughout, a bemmi transac­
tion.

The general rule in India, in the absence of all other relevant circum­
stances, laid down in Dhurm Ba& Paiidey v. Shama Soondri Bihiah (1), that 
“  the criterion in these oases is to consider from what source the money conies 
with, which the purchase money is paid ”  followed.

It is open to a litigant to refrain from producing any documents which 
he considers irrelevant ; and if the opposing litigant is dissatisfied, it is for 
him to apply for an affidavit of documents, and he can so obtain inspection 
and produotion of all that appear to him in such afBidavit to be relevant and 
proper. If he fails to do so, neither he, nor the court at his suggestion, is 
entitled to draw any inference as to the contents of any auch documents. 
It is for the litigant who desires to rely in the contents of documents to put 
them in evidence in the usual and proper way ; if he fails to do so, no inference 
in his favour can be drawn as to the contents of them.

A tenant who has been let into possession cannot deny his landlord’s title, 
however defective it may be, so long aa he has not openly restored possession 
by surrender to his landlord.

Appeal No, 32 of 1912, from a judgement and decree (10th 
of May, 1910) of the High Court at Allahabad which reversed 
a judgement and decree (26th of August, 1908) of the Judge of the 
Small Cause Court, Allahabad, exercising the powers of a 
Subordinate Judge.

The suit out of ■which this appeal arose was brought by 
Musammat Thakurain Balraj Kunwar, the predecessor in title 
of the appellant, to recover possession of a house with its 
appurtenances and for other relief.

The plaintiff’s case was that she was the owner of the house in 
suit, which was situated in Allahabad j that on the 15th o f Septem­
ber, 1900, Dr. Desraj Eanjit Singh, the first defendant, hired the 
house from her at a rent of Rs. 63 a month which was afterwards 
raised to Rs. 65 ; that he occupied the house as her tenant, 
together with the other defendants who were his relatives ; that 
on the 11th of October, 1905, the plaintiff gave the first defendan’̂  

(1) (1848) 3 Moo. I. A., 229.
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notice to quit; that two days after on the 13th of October, the first
defendant obtained a deed of sale from one Musammat Jagmag ■— ----------
Bibi and her two sons who professed to be owners of the house, Kun̂wab

but had not, in fact, any right thereto ; that, denying the plaintiff’s rifpnAj-
right of ownership, the first defendant turned out the plaintiff’s Eakjit 
servants, and took possession [of movable property in the house 
which belonged to the plaintiff, who consequently brought; the 
present suit on the 1st of December, 1905, to obtain possession 
of the house,

The defence was in effect a denial by the defendants of the 
plaintiff’s title, and a denial that they were her tenants ; and 
they contended that as they had purchased the house from its true 
owner the plaintiff could not maintain a suit to eject them from 
it).

On the first day of the hearing of the suit, when issues were 
settled for trial, the Subordinate Judge had recorded that the 
pleader for the plaintiff' in reply to the court stated that “ the 
real owner of the property in dispute was Eai Bisheshar Singh, 
deceased husband of the plaintiff, and that the name of Musammat 
Jagmag Bibi was fictitiously entered in the sal e-deed; that Musam­
mat Jagaiag Bibi never held possession by virtue of the sale-deed, 
and the plaintiff's husband and the plaintiff were in possession.”

Of the issues settled the following only were now material,
“ (5) whether the plaintiff or Musammat Jagmag Bibi is 
the real owner of the house, and the movables in dispute ?
(6  ̂ Whether the house in dispute was let out to defendant No, 1 
by the plaintiff, and if so when ? (8) What movables out of 
those claimed belonged to the plaintiff, and what is their value?
(10) Whether the defendants Nos. 2 to 4 are bound by the acta 
and omissions of the defendant No. 1 ? (11) Whether the defend­
ants c an new deny the plaintiff’s title to the house ? (12)
Whether the rent and mesne profits claimed are due to the plaintiff, 
and if so, by which of the deft ndants, and what is the correct 
amount thereof ?

A-fter the oral and documentary evidence on behalf of the par* 
ties had been adduced, on the 9th of September, 1906, Balraj Kun- 
war the original plaintiff died, and Bilas Kunwar, the present appel* 
lant.on the 5th of March, 190V, applied to be brought onthereeoid

VOL. XXXVII.] ALLAHABAD SERIES. 65&



560 THE INDIAN LAW EEPORTS, iv oL . XXXVII.

BitiAS
Eunwab

V.
Desraj
R anjit
S in g h .

1915 in place “  of her deceased co-widow.”  Objection was tal?;en to her 
application by the defendants, on the ground, inter alia, that she 
was not the legal representative of Balraj Kunwar ; and that the 
suit abated, on the deê th of the latter. The Subordinate Judge, 
however, on the 14th of May, 1907, dismissed those objections, and 
ordered that the suit should proceed in the name of Bilas Kunwar 
as plaintiff, mainly on the ground that there was a right of survivor­
ship between them, and that on the plaintiff’s death her co-widow 
Eilas Kunwar was the person entitled to get possession of the 
house in dispute if it were the property of Kai Bishesliar Bakhsli 
Singh, and was entitled, therefore, to take her place as plaintiff.

The Subordinate Judge summed up the evidence thus in his 
judgement.

“  On. this evidence (and in the absence of any other evidence to show that 
the defendant paid rent for Jagmag Bibi and rocognized her as his landlady), I 
am unable to find that the defendant was let into possession of thia house by 
anyone other thnn the plaintiff or her servant. The rent was all along admit­
tedly paid to the plaintifi and never to Jagtnag Bibi ocher sons, and it was the 
plaintifE to whom he applied for repairs.

'«This honse was purchased by Thakur Bisheshar Bakhsh Singh, plaintifi’ e 
husband, from his own money (vide Lala Sheombar Lai Vakil’ s deposition) 
which he had borrowed from Gala Manohar Das, deceased,

*• After the purchase Eai Bisheahar Bakhsh Singh I'emained in  possession. 
He used to live in it. liia wife Balraj Kunwar used to live in it and he used to 
let it oui5 on rent and realize the rent. Affier his death this house waa always 
in the possession of his widow Balraj Kunwar, and after Balraj Kunwar het 
co'-widow Bilas Kunwar, the present plaintiff. The whole of the evidence on 
the record without a single exception goes to show that Rai Bisheshar Bakhsh 
Singh and after his death his widows were in possession of thia house to the 
exclusion of Musammat Jagmag Bibi, mistress ofRai Biabeshar Bakhsh Singh. 
The house was always let out by fcbem. They repaired it and paid the taxes and 
enjoyed a good part of the surplus rent. There is nothing to show that Jagmag 
Bibi ever got rent of this house from Rai Bisheshar Bakhsh Singh or from his 
widovn'S.”

He found in the result on the 6th, 10th and 11th issues that the 
house was let to the first defendant as alleged by the plaintiff, 
and that neither the first defendant, nor the other defendants 
could in the circumstances of the case, deny her title to i t ; and 
as, having regard to these findings, the plaintiff was entitled to 
possession, of the house, he held it was unnecessary for him to 
give a decision on the 5th issue as to the ownership of it, On 
issues 8 aad I'i his j&ndiags were in fay our of the plaintiff*
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His decree accordingly substantially decreed the plaintiff’s
claim.

From that decision the defendants appealed to the High Court, 
and the appeal came before R i c h a r d s  and T u d b a l l , JJ., who 
reversed the decree of the Subordinate Judge, and dismissed the 
suit with costs. They said in their judgement as to estoppel:—^

“  Evan assuming that Dc. Ranjit Singli took the property as tenant from 
Musammat Bair a j Kumvar, estoppel could only arise befiwosu Dr. Ranjit Singh 
and Balraj Kunwar during her life-time and her heirs after lier death.”

Then they observed as to the ownership of the house :—
"  The real issue which vve have to decide, and on which we have heard 

counsel of both sides at considerable length, is the question, did Bisheshar 
Bakhsh. Singh, make the purchase of the bungalow in dispute for the benefit of 
Jagmag Bibi, or was it a purchase for his own benefit ?

“  We have come to the conclusion that it was a very natural thing for 
Bisheshar Bakhsh Singh to make this purchase for the benefit of Jagmag Bibi. 
In our opinion it would have bean improbable under the circurastances that he 
should have purchased the bungalow in her nattia if he wished the property to 
form part of his estate. In the first place it was bound to lead to trouble after 
his death between Jagmag Bibi and his wives. We do not think that wQ should 
treat a purchase of this kind made by a Thakur taluqdar, in favour of hia 
Muhammadan mistress in the same way as we would treat a purchase made 
by a Hindu in the name of a complete stranger, or in the name of one membeE 
of a joint undivided Hindu family. In our opinion the probabilities of the case 
are much in favour of it being the intention of Bisheshar Bakhsh Singh to 
benefit his mistress.

•'Furthermore, the plaintiffs produced none of their book s ,'a  matter to 
which, wa attach great significance, to show that any rent was received in  res- 
pect.of this bungalow. It may bs that if those books were produced, they 
would have shown that in some way the rent was credited to Musammat Jagmag 
Bibi or set oS against soma claim they had against her. We have already men­
tioned that the name of Musammat Jagmag Bibi remained recorded in  respect 
of this property. This fact is perhaps not very conclusive. But there is one 
matter which is certainly not without great significance,namely, that when the 
defendants purchased tlie property in suit from Musammat Jagmag Bibi they 
w e r e  a b l e  to obtain from her the sale-deed in her favour and the lease under 
w h i c h  the site of the bungalow was held. Taking all the facts into oonsidera" 
tion, we have uot the slightest hesitation in finding that whan Bisheshar Bakhsh. 
Bingh. purchased the property he did so with, the intention th.at the beneficial 
ownership in  it should rest in Musammat Jagmag Bibi. Having arrived at this 
finding, no other g^uestion arises. It is not disputed that any interest which 
Musammat Jagmag Bibi had has been acquired by the defendants. The pre­
sent plaintiff Musammat Bilas Kanwar is not the heir of Musammat Balraj 
Eunwar, and, therefore, even if it  could be held that Balraj Kunwar had then,
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as sLe Strongly asserted, an  abso lu te  t it le , h er  estate did  n o t  vest in  the present! 

pWintiS.-

Ko^ a appeal— ■
t). Sir-ff. Erie Richards, KO., and Ross, K.G., for the appel-

S j m  lant contended that the High Court was wrong in finding that
Sin g h . when Bisheshar Bakhsh Singh purchased the property in suit, he

did so with the intention that the heneficial ownership of it should 
vest in Jagmag Bibi. Balraj Kunwar’s case was that the name of 
Jagmag Bihi was merely entered in the deed of sale henami, and 
that the real owner of the house was Bisheshar Bakhsh Singh, her 
deceased husband; and it was submitted that on the evidence 
this case had been established. On his death the property passed 
to his two widows, with a right of survivorship between them, 
but possession and the right of management on behalf of them 
both, was given to Balraj Kunwar. Jagmag Bibi never held pos­
session by virtue of the sale-deed, but her husband and after his 
death Balraj Kunwar herself, was in possession of the property. 
The house was purchased with Bisheshar Bakhsh Singh’s money j 
he received the rent of it when it was let; he paid for repairs 
and for the taxes, and this was done by Balraj Kunwar after his 
death. There was no evidence that Jagmag Bibi ever received 
rent of the house from Bisheshar Bakhsh Singh or his widows. 
Substantial provision had, previously to the purchase of this 
house, been made by Bisheshar Bakhsh Singh for Jagmag Bibi, of 
which she was in possession. It was also contended that the High 
Court should have held on the evidence that bhe first defendant 
took the house as a tenant of Balraj Kunwar and that he, and the 
other defendants, were, therefore, estopped from denying her title. 
Eeferencewas made to the Evidence A.ct( I of 1872); Ameer Ali and 
Woodroffe’s notes on section 116 ; Smith’s L. C. ( llth  edition 1903) 
Yol, II, 831; Doe d. Knight v. Smythe (1 ); and Bayley v. Brad­
ley (2) j the principle laid down in all the cases was that the 
tenant must restore possession to the landlord before he eould 
dispute his title. There was no distinction between the case of a 
tenant and a licensee ; See Doe d, Johnson v. Bagtup (3), 
The defendants were also estopped from denying the title of the 
appellant as the surviving widow of Bisheshar Bakhsh Singh.

(1) (1815) 4M . &8., S47. (2) (1848) 5 C. B „ 396 (400),
(8) (1835) 8 A d, & E., 188.
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Section 41 of the Transfer of Property Act (IV  o f 1882) was also 
referred to, ' -------------

De Gruyther, K.G., and B. Duhe, for the respondents conten- Kou'wa.k
ded that the appellant had failed to prove that the title to the DESBij
property in dispute was in Balraj Kunwar. As to the henami BAKJinc
character of the purchase, it was submitted that it was made by 
Bisheshar Bakhsh Singh, as the High Court, had found, with the 
intention that Jagmag Bibi should have the beneficial ownership 
of it. Such a transaction had no benmni character. [Sir John 
Edge. Did Bisheshar Bakhsh Singh buy it for himself or for 
Jagmag Bibi ? If he bought it for himself it was a benami 
transaction ; if for Jagmag Bibi it was not.] Reference was made 
to parts of the evidence to show that it was purchased for Jagmag 
B ibi; and it was submitted that the transaction was not benami.
All the cases as to whether a transaction is benami or not, turn 
on questions of fact, and fact only : none of them therefore can 
be of any authority in deciding another case. I f  the test is who 
pays the purchase money that is only a question of fact. This was 
a case, it was submitted, where all the evidence pointed to the 
probability that the house was a gift to Jagmag B ibi; and there 
was no evidence of any other disposition of it. She had the deed 
of sale in her own possession. The presumption that it was hers 
was mostly, if not wholly, all one way. [Mr. A mebr A li, as to 
benami transactions, referred to Ga'peeh-ist Gosain v. Gunga,'
'persojiid Gosain (1), and Sir George F arwell to NaginhJidi v.
Abdulla (2).] Uzhur A li v. Ultaf Fatima (3) ; Uman Farshad 
V. Gandharp (4) ; Baja Ghandranath Roy v, Bamjai Mazumdar 
(5); and Thahro v. Ganga Prasad (6) were cited. The High 
Court had rightly held that there was no estoppel on the respon­
dents to deny Balraj Kunwar’s title.

Sir H. Erie Richards, K. 0., replied.
1915 July The judgement of their Lordships was deli­

vered by Sir G e o b g e  F a b w e l l

This is an appeal from a judgement and decree, dated the lOth 
of May, 1910, of the High Court at Allahabad, which reversed a

(1) (1854) 6 Moo, I. A., 53. (4) (1887) I. li. R. 15 Oalo., 20 (25) : L.R.,
14 I.A., 127 (130).

(2) (1892) I. h .  R.,6 Bom., 7l7. (5) (1870) 6 B. L. B.,803 : i5  W.R.,P.O„ 1.

(3) (1869) 13 Moo. I  A., 232. (6) (1887) I.L.E., 10 All., 197 (206} ; L . B., '
 ̂ 15 I,A., 29 (35}.
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judgement and decree, dated the 26th of August, 1908, of the
------------- - Judge of the Small Cause Court of Allahabad exercising the powers
Kuttwab of a Subordinate Judge.
Dêsrai Bisheshar Bakhsh Singh was a taluqdar of Oadh ; he was
E a n jit  a man of some wealthy a Rajpat of good position; he had two
Singh Rajput wives but no son ; he had, however, one daughter by one

of the wives, He had also ,a Muhammadan mistress named 
Jagmag Bibi, by whom he had two sons, and for whom he had
made provision on a fairly liberal scale, and had given full
possession thereof in ISVS and in 1888- On the 9th of June, 1887, 
the taluqdar purchased for Rs. 9,000 the bungalow in dispute in 
this action ; he raised the purchase money by a mortgage on his 
own property and paid for it, and had the sole use and enjoyment 
of it for himself and his wives during his own life, but the deed of 
sale was made out and registered in Jagmag’s name. The taluq  ̂
dar spent money on the house, built a well and walls and kept a 
gardener in occupation, he and his wives lived there, and the 
mother of one of his wives lived and died there. His wives used 
the bungalow by his permission for “  Kalabbaa — i.e. to live at 
the bank of the Ganges for religious purposes for a month at a 
time ; the purchase seems to have been made for the purpose of 
the Kalabbas. Jagmag Bibi was never in the bungalow during 
this period ; she would of course, as a Muhammadan mistress, have 
no part or lot in the Hindu religious observances of Kajput wives, 
and it is inconceivable that she could have associated in any way 
in the bungalow with them.

The bungalow was useless to her for any personal use, and it 
was wholly inappropriate as a provision for her if the taluqdar 
ever had any intention or idea of making a further provision for 
her; the net income was very small—in some years the out-go­
ings exceeded the income. There is no evidence of any intention 
to give the bungalow to Jagmag as a provision for her or other­
wise beyond the bare fact of the registration in her name ; it is 
not clear how or when she got possession of the title deed ; it may 
1)6 that it was in the taluqdar’s possession at his death, and she 
obtained possession of it at some subsequent period. As the deed 
was made out in her name there is no importance in this. Down 
to the taluqdar’s death the natural inference is that the purchase
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was a benami transaction ; a dealing common to Hindus and 
Muhammadans alike, and much in use in India ; it is quite unob- ■— - — ~  
jecfcionable and has a curious resemblance to the doctrine o f our Kuhwae 
English law that the trust of the legal estate results to the man desraj 
who pays the purchase money, and this again follows the analogy Rawjit 
of our Common Law, that where a feoffment is made without 
consideration the use results to the feoffor. The exception in 
our law by way of advancement in favour of wife or child does not 
apply in India [Gopeekrisi Gosain v. Gungajpersaud Gosain 
(1)] but the relationship is a circumstance which is taken into 
consideration in India in determining whether the transaction is 
benami or not The general rule in India in the absence of all 
other releraut circumstances is thus stated by Lord Campbell in 
Bhurm Das Pandey v. Shama Soondri Bibiah (2 ):—“ The 
criterion in these cases in India is to consider from what source 
the money comes with which the purchase money is paid.”

On the 3lst of August, 1890, the taluqdar died, and by an agree­
ment of the 21st of March, 1894, between his two widows the posses­
sion and management on behalf of both was given to one of them, 
viz., Thakurain Balraj Kunwar, and she has throughout managed 
the property in question. Whether any acts or omissions by any of 
the parties after the death of the taluqdar could affect the nature 
of the benami transaction as it stood at his death it is unnecessary 
to consider, for their Lordships are of opinion that nothing has 
been given in evidence which could have any effect at all on the 
transactions as benami. The evidence given by Jagmag is quite 
untrustworthy, and she has not even called her sons whom she 
purports to vouch as actors on her behalf ; the Trial Judge does 
not place any confidence in Roshan Lai’s evidence, and his con­
duct certainly is open to comment. ’' On the facts as accepted by 
their Lordships as the result of the evidence, all rates, rents and 
taxes and repairs and the ground rent of the; bungalow have been 
paid by the Thakurain. She has had possession of the premises 
by her servant Bhairon, and has let them to various tenants from 
1891 down to the commencement of this actions the last tenant 
being Dr. Ranjit Singh, to whom the plaintiff let and gave

( 1 ) : j 1 8 5 4 ) 6 M o o .L  A., 5 3 .

(2) J1843) 8 Moo, L A., 229.
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191S possession in 1900, aad to whom also she gave notice to quit on
-y"—  the 13th of October, 1905.

Kunwab On these facts their Lordships are of opinion that the trans-
Desraj action was and remains throughout henami. They are unable to
Bingĥ  agree with the opinion expressed by the High C ourt; they find no

ground on which to treat a purchase by the tahiqdar of such a 
property as this bungalow in the name of his Muhammmdan 
mistress in a manner differing from that on which a similar pur­
chase by a Hindu in the name of a complete stranger would be 
treated, nor is there any ground for asserting that the probabili­
ties of the case are in favour o£ an intention by the taluqdar to 
benefit his misfcress ; for the reasons stated above the exact con­
trary appears to their Lordships to be the case. The High Court 
Judges “  attach great significance ” to the non-production of the 
books showing the accounts of the general estate, and appear to 
draw an inference therefrom adverse to plaintiff’s claim ; any such 
inference is, in their Lordships’ opinion, unwarranted. These 
books do not necessarily form any part of the plaintiffs case j it is 
of course possible that some entries might have appeared therein 
relating to the bungalow. But it is open to a litigant to refrain 
from producing any documents that he considers irrelevant ; if 
the other litigant is dissatisfied, it is for him to apply for an affida­
vit of documents, and he can obtain inspection and production of 
all that appear to him in such affidavit to be relevant and proper. 
I f  he fails so to do, neither he nor the court at his suggestion is 
entitled to draw any inference as to the contents of any such 
documents. There is no ground for any inference such as is ma.de 
in the High Court that the books, if produced, would have shown 
rent credited to Jagmag or set ofi against some claim against her. 
They related to a different property, and the possibility of entries 
relating to the bungalow therein is very remote, but even if it 
had been greater, the court was not entitled to draw any such 
inferences. It is for the litigant who desires to rely on the 
contents of documents bo put them in evidence in the usual and 
proper way; if he fails to do so no inference in his favour can be 
drawn as to the contents thereof.

The other point in the case is one of estoppel. The property 
yf&s let by the plaintiff to the defendŝ int Ranjit Singh j h© w^s
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]efc into possession by the plaintiff’s gardener Bhairon, on hex 
behalf and by her direction, and he regularly paid rent to her 
and applied to her to do all the necessary repairs ; he has never Kuhwab 
given up possession to her although he duly received notice to Desraj 
quit, and he has denied her title. Section 116 of the Indian Evi- 
dence Act is perfectly clear on the point, and rests on the princi­
ple •well established by many English cases, that a tenant who 
has been let into possession cannot deny his landlord’s title, how­
ever defective it may be, so long as he has not openly restored 
possession by surrender to his landlord. The Subordinate Judge 
was clearly right on this point. The High Court appears to have 
been under some misapprehension, and counsel for the res­
pondents have not attempted to support their judgement on this 
point. Their Lordships are of opinion, and will humbly advise 
His Majesty, that the decree of the High Court should be reversed 
and that of the Trial Judge should be restored, and that the res­
pondents should pay all the costs here and below.

Appeal allowed.
Solicitors for the appellant: T. L. Wilson & Go.
Solicitors for the respondents: Banhen Ford, Ford & Chester.

J. V. W.
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Before Mr. Justice Olmnier and Mr. Justice PiggoU
DAMODAB DAS a k d  OTHiias {J u d q b m b n t  d b b to e s )  v . B IR J LAL

* May, 0,1.(Decbeb holdeb)* “
Civil Procedure Code (1908), order XLV , rule 15— Privy Counoil—Besioration 

of 2>ro^erty ali&riatedpending appeal to the Privy Gouncil--Procediire.
Th.8 word 'execution’ as -used in order X LV , rule 15, was intended to cover 

a case of restitution as well as a case of en.foro8men.t of a decree for possession 
oc th.0 like passed for the first time in the case on an appeal to His 
Majesty in Oounoil, and a person who desires to obtain execution of any 
kind, whether by way of restitution or ofcherwisa, mast apply in the first 
instance to the court indicated i y  rule 15.

A decree was passed by the High Ooart against B, who appealed to the 
pEivy Oouncil. During the pendency of the appeal D and others obtained 
possassioa of the property in snit from B. The Privy Oouncii leversed the 
decree and B applied to the Subordinate Judge to restore him to poBSassiou of 
the property and filed a copy of the printed judgement of their Lordships of the

* First Appeal No. 135 of 1914, from a decree of Baijnabh Das, Sabordiuate 
Judge of Bareilly, dated the 9th of April, I9l4.


