
Before Mr. Justice Oliamier and Mr. Justice Piggott.
A B D U L  R A E I K H A N  and o th e rs  (D ecb be-H o ldees ) v . M A U L A  B A K H S H  MflT/,^27,

(J ddgbment-Debtor),® ---------------

Execution, of decree—Limitatio7i~Aat Wo. I X  of l90S (Indian Limiiatimi Act),
Article 182, SclmluU 1— Application in accordance loitk laio —Civil Proce
dure Code (1908), Order X X I, rule 12,
The failure of a clscree-holder to annex to an application for attachment 

of immoveable property in  execution of a decree an inventory of tlio propevty 

to be atfeaohed w itli a reasoaably accurite dascripfcion o f the same, as required 

by order X X I,  rule 12 of the C ivil Procedure Code, is not an application 

in  aoaordance ■with law w ith in  the meaning of article 182 of the first schedule 

to the Ind ian  L im itation  A c t o f 1908. Sira La i v. Dulari Kuar (1), Mangal 
Sen V. Baldeo Prasad (2) followed.

The facts of the case were as follows :—
One A li Bakhsh Khan obtained a decree in 1906. The appel

lants were his representatives in interest. The first application 
for execution was made in September, 1909, and struck off after 
satisfaction of a part only. The next application was made on 
the 24th of August, 1910, and struck off a few months later.
The third application was made on the 23rd of August, 1913, 
and was struck off on the 6th of September, 1913, the decree- 
holders having failed to comply with the order of the court 
asking them to make certain amendments in the application and 
to attach a correct inventory of the property sought to be 
attached. The present application was made on the 4th of June,
1914, and was dismissed by the court below as barred by limita
tion. The decree-holders appealed to the High Court.

Dr. Surendro Nath Sen, for the appellants.
Babu F ie r i Lai Bnnerji and Maulvi Iqhal Ahmad, for the 

respondent.
C h a m ie r  and P i g g o t t ,  JJ.— This is an appeal by the repre

sentatives of one Ali Bakhsh Khan, deceased, who obtained a 
decree on July 10th, 1906, against an order of the Subordinate 
Judge of Azamgarh dismissing the appellants’ application for 
execution on the ground that it was barred by limitation. The 
decree as already stated was passed on July 10th, 1906. The 
first application for execution was made in September, 1909, and 
was struck off after the decree had been partly satisfied. The

*  K r s t  Appeal No. 360 of 1914, from  a decree of Suraj N arain  Majju,,

Subordinate Judge of Azaragarli, dated the STtii of J m e , 1914.

(1 ) W eekly Notes, 1893, p. 8. (2) W eekly Notes, 1892, p. 70*
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1915 second application for execution was made on August 24th, 1910, 
and was ultimately struck off on March 24th, 1911. For the 
purposes of this appeal it may be assumed that the application 
of August 24)th, 1910, was an application made in accordance 
with law to the proper court for execution of the decree. The 
third application for execution was made on August 23rd, 1913, 
and was struck off on September 6th, 1913, the decree-holder 
having failed to comply with the order of the court requiring him 
to make certain amendments in the application. The fourth 
application for execution was made on June 4th, 1914, and it is 
again,st the order of the court dismissing the fourth application 
that this appeal has been brought. The question for decision in 
the appeal is whether the third application of August 23rd,
1913, was an application made in accordance with law to the 
proper court for execution of the decree. When the application 
was presented the office; reported that there were many mistakes 
in columns 6, 7 and 8 of the application. It  was also noticed 
that the prayer for relief was irregular. The prayer was that 
by means of attachment and sale of the property of the judge- 
ment'debtor, a list of wbich would be filed afterwards, the 
balance of the decree, together with costs of the execution pro
ceedings, might be recovered. Ib  has been held in many cases 
that it is not every defect or mistake in an application for 
execution which obliges the court to hold that the application is 
not one made in accordance with law. Speaking generally the 
courts have set themselves to inquire whether an application in 
question is in substantial compliance with the law. For the 
purposes of this appeal we may disregard the mistakes and 
defects in columns 6, 7 and 8 of the application. But the failure 
of the decree-holder to annex to the application an inventory of 
the property to be attached with a reasonably accurate descrip
tion of the same, as required by order XXI, rule 12 of the Code 
of Civil Procedure, stands on a different footing. In H ira  Lai 
Y. Dulari Kuar (1), this Court held that an application for 
attachment of immoveable property in execution of a decree, 
which did not contain the particulars required by section 237 of 
•the Code of Civil Procedure of 1882, was not an application in 

(1) Weekly IjTotes, 1892, p. 3,
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accordance with law witliia the maaniag of Article 179, Schedule
I I  of the Limitation Act of 1877, and in Mangal Sen v. Baldeo 
Prasad (1), Mahmood, J., held that an application for execution 
of a decree by attachment of moveable property of the judgement- 
debtor, uaaccompanied by an inventory of the property sought 
to be attached, was not an application in accordance with law 
within the meaning of Article 179, Schedule I I  of the Limita
tion Act of 1877. The learned Vakil for the appellants has been 
unable to refer us to any ease in which these decisions have been 
disapproved. But he has referred us to several cases in which de
fective applications for execution have been amended beyond 
limitation and the courts have held that the amendment related 
back to the date of the application. Such cases have no bearing 
on the present appeal. Here although the decree-bolder was- 
given time to amend his application, he did not amend it, and it 
is impossible for us, some years afterwards, to allow him to 
amend an application which was struck off on account of his failure 
to comply with the order of the court requiring him to amend it. 
We must follow the decisions of this Court reported in the Weekly 
Notes for 1892 and hold that the application for execution put in 
on August 23rd, 1913, was not an application in accordance with 
law within the meaning of Article 182, Schedule I  of the Limita
tion Act of 1908 which governs the present case. I f  the applica
tion of 1913 is put out of the way, the present application of June
1914, is clearly barred by limitation as held by the court below. 
The. appeal fails and is dismissed with costs.

A'pipeal dismissed.

1915

B&fore Sir Hm nj Eiolianh, Knight, Ofmf  JaMce, and Mr. JusiKe Tudballg 
SABODRA B IB I ( P l a i n t i p f )  v . B A G E S H W A E I SING-H a n d  a n o ih e r  

(D e fe n d a it x s ).*

B r S - e m $ i i o n — Bight of pre-emptor f o p u i  vendor to p oo f of must be for
entire property sold,

B dd  that a pre-omptor is not entitled in a pre-emption auit to put the 

vendor oa proof of his title  to  the pcoperty which he purports to sell. The

■ principle of pre-emption is s'abstitntion. A  pre-emptor is thorefors hound to

*  Second Appeal No. 821 of 1914  ̂from  a daoree of B . M. Nanavati, Subordinate 

Ju d g e  of Jaiinpuv, dated the 2nd of March, 1914, oonflrming a decree o f Kesri 

Harain ‘Ohand, City Muaeif of Ja unpur, dated tha 25ih of N'ovember, 191S.
(1) W eekly Notes, 1892, p. 70,

70 .

ABDOIi EAFI
K h a n

V-
M a u la

Bakhsh.

ini5 
May, 27.


