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Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed.

The appellants must pay the costs.
Appeal dismissed. 

Solicitor for the appellants: Douglas Grant.
Solicitors for the plaintiffs respondents ; Barroxu, Rogers and 

Nevill.
J. V. W.

R A J W A N T  PSASAD  P A N D E  and  oth ees  (P la in t u t f b ) u , R AM  R A T A N  G IR

AND 0THEK8 (DEFENDiNTB)i 

[On appeal from the H igh  Court of Judicature at Allahabad,]

Res 3udicata~«.S2ij^ on mortgage— Ex ;parte decree against mortgagors, members of 
joint Hindu fam ily— Decree set aiside against one member for insi^cient 
service while remaining against other members~Decree on retiial made 

against all, the rnembers—Decision that decree was a valid decree in suit on 

mortgage— Fresh suit to set aside decree on same grounds as in suit on 
mortgage and between same parties— Civil Procedure Code (1882), sections 

and244rSuit to set adde decree] made with juriidiction and allowed io 
become filial— Valid (decision unless fraudulent
A mortgage was executed in 1884, by the raaBager of a H indu joint family 

of which he and his two sons were the adult members, in favour o f the predc 

cesBor in  title  of the respondents, and in  a suit on a mortgage an eon ̂ arte deotce 

was, on the 30ch of April, 1897, made against the mortgagor and. his two eons, 

one of whom was the appellant, and an order absolute for sale was made in 

September, 1900, In  1901, the ex part& d̂ &ateQ was set aside as against the 

other son, on the ground of insufficient service on him  ; and on the retria l of 

the Buit the Subordinate Judge, on the 22nd of September, 1902, made a decree 

against all three members of the fam ily, notwillistanding that the decree of the 
30th o f April, 1897, was still in  existence against the appellant. In  1906, an 

order was applied for to make the decree of 1902 absolute against all the Judge- 
ment-debtors. The appellant made objections which were overruled, and an 

order absolute for sale was made by the Bnbordinata Judge on the 3rd 

of November, 1906, which was affirmed by the H igh  Court on the 26th of I ’eb- 

ruary, 1908,
BeW that a fresh suit brought by the appellant against the respondents 

to have the decree of the 22nd of September, 1902, set aside, on the ground 
that he was not a party to it, and that the Court had therefore no jurisdiction 

to make it, was, on the principle of res judicata, not maintainable, as being 

between the same parties, and raising precisely the same groands and objections 
as had been raised and disallowed in  the former suit , and proceedings on the 

mortgage.

^ Presmt /■—Lord  SsAW, Sir Gbobqe P a rw e lIi, S ir John E dge, and 

Mr. Ambbb Aii1>
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I t  is not open to suitors in India who have exhausted the remedies compe­

tent to them, to institute a fresh suit the object of which is to declare that a 

deocee competently and with adequate jurisdiction obtained therein is not 

applicable to them, although they are named in the decree.
Byen if the objections were wrongly decided, and the decree was erroneous, 

it must, when it Bas been allowed to become final, be taken as being valid i f  the 

Court had jurisdiction to make it, an i provided, ag was the case here, there was 

no fraud proved Malkarjun v, Narhari (1) followed.

A ppeal No. 114 of(1913, from a decree (23rd of February, 1911) 
of the High Court at Allahabad, which reversed a decree (17th 
of August, 1909) of the Court of the Subordinate Judge of Gorakh­
pur, and dismissed the appellants’ suit.

The suit was brought under the following circumstances. The 
plaintiff Prag Dat Pande executed on the 10th of June, 1884, a 
mortgage in favour of the predecessor in title of the first 
respondent Ram Ratan Gir, on which mortgage, in 1897, a suit for 
sale was instituted against Prag Dat Pande, his two sons Rajwant 
Prasad Pande, and Bhagwant Prasad Pande, and against the sons 
of Rajwant and Bhag want who ail constituted a joint Hindu 
family of whieh Prag Dat Pande was the manager. The suit was 
defended by Rajwant and his sons, but the other defendants did 
not appear; and a decree was passed against all the defendants 
on the SOfch of April, 1897, by the Subordinate Judge which, 
on appeal was affirmed by the High Court on the 8th of January,
1900.

On the 27th of April, 1900, an application was made for an 
order absolute for sale ; Prag Dat Pande unsuccessfully applied for 
revision of that order ; and then brought a suit to have the decree 
of the 30th of April, 1897, set aside on the ground of fraud, which 
suit was dismissed and the dismissal af&rmed by the High Court.

In 1901, Bhagwant and his sons applied under section 108 of 
tbe Code of Civil Procedure (1882), to have the decree set aside on 
the ground that no proper scrvice had been made on them. That 
application was granted on the 14th of December, 1901, and the 
case was re-opened as against those defendants, Prag Dat Pande 
applied for leave to file a written statement contesting the claim, 
but his application was refused, and an application to the High 
Court for revision of the order refusing leave to file a written 
afcatflment was lejected, the Court saying that the decree as against 

11) (1900) I. L. R., 25 Bom., 83T; U  R., 27 I. A., 316.
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the defendants other than Bhagwant and his sons was a binding 
decree, and Prag Dat Pande therefore could not be allowed to 
ro-open the case, which was thereupon heard and on the 22nd of 
September, 1902, a decree was passed in the suit under section 88 
of the Transfer of Property Act, against all the defendants includ­
ing Prag Dat Pande, his son Rajwanb and the sons of Eajwant 
notwibhsfcandincr that they were already bound by the former decree. 
That decree was for a larger amounb than the original decree of 
1897, Bhagwanfc and bis sons appealed to the High Court, but their 
appeal was, on the 19th of July, 1905, dismissed, in so far as 
the decree appealed from directed the sale of the'mortgaged 
property and that decree was affirmed. On the 7th of July, 1906, 
an application was made for an order making the decree of the 22nd 
of September, 1902, absolute, to which application Prag Dat Pande 
and his son Raj want and the s d u s  of Raj want preferred objections, 
which were disallowed and an order absolute for sale was made 
on the 3rd of November, 1906 ; and on the appeal of Prag Dat Pande 
and the others that order was affirmed by the High Court on the 
26th of February, 1908. Subsequently an application was made 
for amendment of the decree of the 22nd of September, 1902, 
and that application was dismissed on the 11th of December, 
1908.

Thereupon Prag Dab Pande, his son Raj want, and the sons of 
Raj want brought the present suit for a declaration that they were 
no parties to the decree of the 22nd of September, 1902, nor to the 
order absolute for sale. They based their claim on two grounds, 
first, that the decree was obtained against them by fraud; and 
secondly, that the court had no jurisdiction to make the 
decree.

The defendant Ram Ratan Qir filed a written statement the 
only plea now material being that the suit was barred as being 
T6S judicata.

Among the issues sebtled were “ (2) was any fraud practised 
on the plaintiffs ?” and “  (8) is the suit barred by res judicata  
provided in section 11 of the Code of Civil Procedure, 1908

Both courts below negatived the existence of fraud.
The Subordinate Judge held on the other issue, that the suit 

was nob barreii on the principle of res ju d io a ia an,d tha,t the
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decree of the 22nd of September, 1902; was made against the 
plaintiffs without jurisdiction. He consequently made a decree in 
favour of the plaintiffs with costs.

On appeal the High Court (Sir J o h n  S t a n l e y ,  C.J., and 
B a n e r j i ,  J.) reversed the decision of the Subordinate Judge and 
held that the suit-was not maintainable.

After finding that it had not been proved that any fraud had 
been practised on the plaintiffs, the judgement of the High Court 
continues :—•

“  The ouly other basis of tlio plaintiffs’ claim, therefore, is that the court 

had no jucisdicbion to pass the docree. I t  has bjen repa itedly held and it is nob 
denied by the learned vakil for the respondents that in a suit for sale upon a 
mortgage there can be but one decree for sale The latest oase in which this 

view was held is that of Oauri Sahai v. Aihfag Hmain { I )  Therefore the 

decree which the Court finally passed in the cause, namely, the decree of the 

22nd of September. 1902, was a proper decree for sale upon the mortgage of the 

10th of June, 1884. I t  is oonteaded on behalf of the plaintiff that as the earlier 

decree of the 30th of April, 1897, was not set aside on the application made 

by Prag Dat under section 108 of the Ooda of Oivil Procedure, 1882, that decree 

must be held to have become final and mast be deemed to be a subsisting decree, 

and the result therefore is that there are two decrees in the suit. W e do not 

agree v?ith this contention. As we have stated above, in a suit for sale upon a 

mortgage, as also in a suit for forecloflui'e of a mortgage, there can be but one 

decree, and that is the decree which was finally passed on the 22nd of September, 

l902. TheOoui’thad  fu ll jurisdiction to pass that decree, and the efiect of it 

was that the earlier decree of the 30th of April, 1897, was merged in it. Mr. 

Aldid Majid, the learned counsel for the appellant, concedes that his client does 

not profess to hold two decrees against the respondents, but only one decree, 

namely, the final decree of the 22nd of September, 1902. This decree, as we have 

already said , was made absolute as against the plaintiffs, and the order making 

it absolute was afiSirmed by this Court on the appeal of the plaintiffs. W e are 

therefore unable to hold that it is now open to the plaintiffs to bring this suit to 

have tha decree of the 22nd of September, 1902, set aside, which is in  substance 

the object of the present suit. The learned Vakil for the appellant has referred 

us to the ruling o£ the Calcutta H igh Oonct, Jogeswar Atha v. Qanga Bishnu 

Qhattak (2). In  that case it was held that a suit could be brought to rectify 

a mistake in a decree. That is not the case here This is not a suit to rectify 

a decree but to have it declared that the decree is not binding on the plaintiffs. 

In  ouE opinion the suit is not maintainable, and the decree which was made on 

the 22nd of September, 1902, and was subsequently made absolute on the 3rd 

of Hovember, 1906, is a decree i>roperly made by a Court having jurisdiction to 
make it and is binding on the plaintiffs.”

The High Court allowed the appeal and dismissed the suit.
(1) (1907) I. L . K., 29 All., 623. (2) (1904.) 8 0. W . 473,
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On this appeal—
G. R . Lowndes for the appellants contended that neither Prag 

Dat Pande nor the appellants were parties to the re-trial of the 
mortgage suit, and that the court by which it was retried had no 
jurisdiction on the re-trial to pass any decree against them, and the 
appellants were therefore not bound by the decree made by the 
Subordinate Judge, on the 22nd of September, 1902. A  binding 
decrea having been passed in the mortgage suit against Prag Dat 
Pande and the appellants on the 30th of April, 1897, and an 
order absolute for sale of the mortgaged property having been 
made against them on the 22nd of September, 1900, it was not 
competent to any court to pass a second decree against them in 
respect of the same subject matter. The defence of the appellants 
has never been heard : the decree of the 30th of Apiil, 1897, Las 
never been set aside. The second decree was therefore wrongly 
passed. I t  is besides for a larger amount than the first owing to 
interest having been allowed up to realization contrary to the 
decisions in the cases of Maharaja, o f Bhartpur v. B ani Kanno 
Dei (1 ); and Sundar Koer v. R ai &ham Krishen (2). I f  the 
action of the courts in making two dea^ees against the same 
persons was a mistake there were remedies open to the appellants 
which they took by making; though unsuccessfully, objections in 
execution of the decree, and by applying for amendment of the 
decree. I f  they had failed to avail themselves of other remedies 
open to them, they can, it is submitted, maintain this suit notwith­
standing sections 13 and 24j4 ' of the Code of Civil Procedure 
1882. or sections 11 and 47 of the Code of 1908. There 
was no res judicata, A  suit to correct a mistake in a decree 
has been held to lie,' Jogeswar Atha v. Gang a Bishnu Qhattah
(3 ); and a suit to set aside ah ex parte decree without appealing 
against the order rejecting an application made to set it aside 
under section 108 of the Code of 1882, is maintainable j Praumt/i 
Roy V. Mohesh Ghandra Moitra  (4). The decree of the Subor­
dinate Judge, was, it was submitted, correct that their omission to 
appeal or apply for a review did not disentitle the appellants to

(1) (X900) I. L . E ., 23 AU., 181 ; (3) (1904) 8 0. W. N ., 473. *

L .  K., 38 I. A., 35.

(2), (1906) I. L. R., 84 Oalc., 150 ; (4 ) (1897) I. L . B., 24 Oalo., 546.

‘ I j. E .,8 4 L A .,  9.
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bring the present stiifc. The case Ashfaq Husain  v. Gauri 
Sahai (1) went to shew that the first decree of the 30bh of April, 
1897, might kave been executed against the appellants, and i f  so 
it was unnecessary to make a second decree and wrong to execute 
it without letting them make a defence.

Be Oruyther, K.G., and B. Dube for the first respondent 
contended that the effect of the order of the 14th of December,
1901, granting the application of Bhagwant Prasad to set aside 
the ex parte decree, was to put the appellants in the same position 
they were in before it was made ; it restored the case to the file 
and allowed Bhagwant to make his defence ; the defence of the 
present appellant had been already heard. Reference was made 
to section 108, Civil Procedure Code, 1882. Whether rightly or 
wrongly the court held that a fresh decree against all the parties 
ought to be passed under section 88 of the Transfer of Property 
Act (IV  of 1882). To make it only against the parties on whose 
application the first decree had been set aside would have been 
useless, as execution of it against the joint family and the property 
could not have been enforced. Nor could the first decree have 
bsen so executed. The second decrea of the 22nd of September, 
1902, was therefore rightly made agaidst both sets of parties. The 
High Court has decided that the appsllants were parties to that 
decree : if  thty had a right of appeal they should have exercised 
it. The question cannot be now raised by separate suit. Refer­
ence was made to section 13 of the Civil Procedure Code, 1882, 
Even if the decree was wrongly made, yet it must be taken as 
being valid, provided the court had jurisdiction to make it, and it 
has not been set aside within the period of limitation, and also 
provided there is no fraud proved ; and there is no fraud shown 
here. Eeference was made to Mungul rerahad Diohit v. Grija  
Kant Lah iri (2) ;  Bam K irpal v. Rup Kuari (3 ); and Malhar- 
ju n  V. Farhari (4). The present suib, it was submitted, could not 
now be maintained: all the objections now raised had been, or ought 
to have been, raised and decided in the former suit. No second suit

( i )  (1911) 1. L, SL, 83 All., 264 ; L . B., 88 I .  A ., 87.

* (2) (1883) I, L. S., 8 Calc., 6l (59) ; L* R., 8 1. A., 123 (181).

(8) (18S3) I. L. 6 All., 269 (274); L. 1 1 1, A., 37 (41). 

f4) ji900) I ,  L . E,, 20 Bom., 387 (3 4 t ); L. B., 27 I. 216 (m | ,
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could possibly lie in this case. Reference was made to Ashfdq 
Husain v. Gauri Sahai (1) ; Transfer of Property Act (IV ” of 
3 882), section 88; Civil Procedure Code, 1882, seciiion 244, whii:li 
it was submitted must bu strictly coastrued ; Munna Parrack 
V. Sa7̂ at Cltunder Mtd'.erji (2); and Prosunno Kum ar Banyal 
V. Ktdi Das S'lnyiil (S).

Loivndrs til rt'ply. The order setting aside the first decree of 
the 30th of April, 1897, against one party, had uob the effect of set= 
ting it aside altogetih3r agciijsfc both. Tiie nrsf decree is binding on 
the appellants and has noL become merged in the second decree  ̂
Tnecase of Aahfaq H m ain  v, Gauri Sahai (1), wxs referred to. 
I f  the first decree be not binding, the appellants were entitled to 
contend that the second decree was not binding on them as it was 
passed behind their backs : they were parties to the suit but were 
not allowed to take part in the proceedings.

1915, June 8 t h The judgement of their Lordships was 
delivertd by Lord Shaw

This is an appeal from a decree of the 23rd of February, 
1911, of the High Court of Judicature for the North-Western 
Provinces (Allahabad), which reversed a decree dated the 17th of 
August, 1909, of the Court of the Additional Subordinate Judge 
of Gorakhpur. The court of first instance allowed the plaintiffs’ 
claim. On appeal the claim was dismissed.

The object of the present suit is, by its terms, declared to be 
three-fold. But upon examination the substantial and only 
object is for a declaration in favour of the plaintiffs against the 
defendants to the effect that the plaintiffs are no party to a 
certain order which was passed ex facie against them on the 22nd 
of September, 1902. Further declarations are asked that the 
decree is ineffectual, and null and void against them, and so forth, 
In  substance, as has been said, the object of the present suit is for 
a declaration that a decree pronounced by a court o f competent 
jurisdiction on the 22nd of September, 1902, and bearing to 
apply to the present appellants, does not in fact apply to 
them.

(1) (1911) I. L . E., 33 All., 264 ; L . R., 88 I. A., 37.

(2 ) ( l k 4 )  I. L . R., 42 Oalo., TT6 ; L . B., 42 I. A., 83.

(3 ) {1892) L  B., 19 Oa1c„ 683 (689j ; L .B „  19 I. A „  166 (109).
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The circumstances of the case are these. In 1884, Prag Bat 

Pande executed a mortgage over certain family property, of which 
he was himself manager, in favour of the predecessor in title of 
the respondents. He bad two sous, Raj want Prasad and Bhagwant 
Prasad. In 1897, a suit for sale under the mortgage, and directed 
against, inter alias, tliese three persons, was instituted. It  was 
heard ex parte, and on the SOtli of April, 1897, a decree was made 
allowing the plaintiffs’ claim. An order absolute was made on 
the 22nd of September, 1900.

In 1901, however (to put aside altogether the proceedings at 
the instance of Prag Dat, and to keep to the actual relevant 
challenges made in the course of these litigations), Bhagwant and 
his two sons obtained an order under section 108 of the Code of 
Civil Procedure, 1882, to have the decree of the 30th of April, 
1897, set aside, on the ground that there had been insufficient 
service upon them, I t  was found that the objection taken on the 
point of service was sound. The court in India was accordingly 
confronted with this situation, that in regard to a mortgage over a 
joint property a suit had been instituted and decree had been 
taken against all of the joint family, but that one member thereof 
had been properly served with the suit and another had not. A 
certain embarrassment arose in consequence, and these proceedings, 
so protected, ensued.

So far as Raj want, the present appellant, was concerned, the 
original suit was found to have been properly initiated, and the 
summons properly served. The courts below adopted the view 
that the decree obtained in those circumstances was a decree 
practically final as regards Raj want, and that with regard to 
the subsequent stages therein occasioned by Bhag want’s 
application, Rajwant had no right of compearing. Their Lord­
ships are of opinion, however, that such questions, confusing 
as they appear, have no relation whatsoever to the point which 
is to be considered in this appeal.

On the 22iid of September, 1902, the Subordinate Judge deli­
vered judgement, and he made another decree. Notwithstanding 
the decree which had already, as has been stated, been pronounced 
in April, 1897, he granted a complete decree to the respondents 
in this appeal, against all the members of the joint family. The
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situation that thus arose was that in September, 1902, a decree 
was comprehensively directed against all the joint family of 
which Rajwaat, the appellant, was one member, Rajwant, how­
ever, being already boiind by the decree which was passed in 
April, 1897.

Ifc would have been clear to the Board that there must have 
been, and could have been, no intention upon the part of the plaint­
iffs to put in operation the earlier decree of 1897 ; but the Board 
is surprised to observe that on the 23rd of June, 1903, namely, after 
the second and comprehensive decree had been obtained, an 
application was actually made for execution of the decree-^not the 
second and comprehensive one of 1902—but the original decree 
of 1897. Their Lordships think it right to record that in that 
application this statement was made:—

‘ " In  the beginning the nam3 of Bhagwiint Parsliad also ia entered as a 

defendant, but oa his application this decree was set aside against him, and 

consequently his name was not entered in the oolmim of judgement debtors. 

Another decree has been passed as against him. I t  w ill be executed separ­
ately. ”

Under those circumstances their Lordships are not surprised to 
find that in the year 1906, when an order was asked to make the 
decree of Sepfcember, 1902, absolute as against all the members 
of the joint family, the appellants took steps to have the situation 
cleared up. Accordingly, on the 7 th of July, 1906, that application 
having baen made, Rajwant preferred objections to it. Those ob­
jections, however, were disallowed, and the decree was made abso­
lute, by the Subordinate Judge on the 3rd of November,1906, Their 
Lordships are clearly of opinion that in that suit each and all of 
the points stated upon this appeal were, or ought to have been, 
brought before the Court below. But i f  any doubt existed in 
their Lordships’ minds on that topic it would be removed by a 
perusal of the terms of the judgements of the Subordinate Judge 
and of the High Court; because after the Subordinate Judge had 
made his order on the 3rd of November, 1906, the objectors, the 
present appellants, appealed to the High Court;, and did so upon 
the same arguments as they now propone in support of the 
present appeal to this Board. The grounds of judgement of the 
High Court make it clear beyond all questions that the verj 
points which are now urged were points then taken. The obje'c-’ 
tions'were disallowed.

RA.7WANT
P r a s a d

PA.]SrDE
V.

E am E a t a n  
GiR.

1915



494 THE INDIAN LAW REPOETS, [ v o l . XXXVII.

EAawANr
Pbasau
Pandb

13.
B am E atah 

G ib .

1915
I t  is contended before their Lordships, however, that this 

matter cannot be dealt with as res judicata, ; that it is open to 
suitors in India, who have exhausted the remedies competent to 
them, and after final decree has been obtained against them, to 
institute a fresh suit or series of suits, the object of which is to 
declare that a decree, compst.ently and with adequate jurisdiction 
obtained therein, is not applicable to them, although they are 
named in that decree. Their Lordihipi have no sympathy with 
this procedure. It is radically incompetent.

The objections can be stated seriatim. The objections that 
are now taken are, first, that the decree of 1897 has never b-en 
set aside, and that, accordingly, the later decree of 1902 cannot 
stand. The answer made is that the former has been impliedly 
set aside by the latter. The second objection is practically to 
the same effect. The matter of the second decree was res 
judicata,, and, therefore, they are two decrees against the same 
Indian subject. The answer made to that, in the view of the 
High Court, is that there is a merger by the second decree of 
the first. The third objection is that the latter decree is for a 
definite sum of money, larger than the sum of money contained 
in the former. The answer is that the interest accounts for 
the difference, and, secondly, that the doctrine of merger also 
applies.

Their Lordships are of opinion that upon none of those points 
oTight they to make a pronouncement in this case. The judgement 
of the court below has been particularly canvassed on the doctrine 
of merger, as there treated. Their Lordships desire to make* it 
clear that in the judgement now given no affirmance is given of 
the doctrine or application in the High Court of merger, 
either in a general sense or in the sense of a vox sipnata.' 
The decree of the 26th of February, 1908, sufficiently covers 
each and all of the points which have just been enumerated. 
The case under which these objections were brought forward was 
competently before the court; it had jurisdiction to entertain 
them.

It  is said that the court below decided the objections wrongly, 
and that the dscree was erroneous. Their Lordships think it is 
reiy trite and very familiar that a challenge of the method of
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tlie exercise of the jurisdiction of a court can never in law 
justify a denial of the existence of such jurisdiction. The 
former has reference to the merits of the case, and the 
merits of this case have been in all points directly and 
substantially determined between the same parties as are 
now in contention at their Lordships’ Bar, The familiar 
principle is laid down in a series of cases, of which the judge­
ment of Lord Hobhouse in Malkarjun v. Rarhari (1) is not a 
very remote example. Their Lordships cannot countenance the 
laying aside of all that has happened in previous litigations, the 
allowing of a process to become final, and the institution of a 
fresh suit, the object of which is to declare that, although in 
terms it was applicable to a particular subject of the King who 
was a party to the proceadings, still, upon a new application to 
Courts of Justice, a d.ifif’erenfc result should be reached, and it 
should be decided that the proceedings and decree did not apply 
to him.

This suit, in their Lordship’s judgement, is equivalent to a suit 
for the rescission and destruction of a former decree of a compe­
tent court. That rescission and destruction could be obtained on 
the ground of fraud “  practised on the courts below but fraud 
has been eliminated from this case. And accordingly these 
proceedings are in their Lordships’ judgement, a mere colour for 
a fresh suit on matters already competently settled by law.

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs.

Appeal dismissed.
Solicitor for tfae appellants: Douglas Grant.
Solicitors for the first respondent: Barrow, Rogers and 

ITevill.
J. Y . W .

( ! )  (ISOO) I.  L . 26 Bom., 837 t L. R ,  27 I. A., 216.
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