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E'jfore Mr, Ohatnier.

E M P E i l O B .  V .  H A R  D A Y A L  A-srD a n o t h e s b *

Criminal Pracsdure Gods, sectian UiS.bj—Aisiaant Siisions Jadge—One accused 
sentenced to imprisonment for more than four ysars—̂Other̂  to a leissr 
period—Appeal.
Whea. an Assistant Sessions Jadga senteices one o£ several acc-iSQfl. to 

more than fouc years rign'ons imprisonment and others to lossar terms the 

appsals of all lie to tha tiig h  Court eve a th^u^b tha acoassd who is sentaneecl 

to more than four yaars does not appeal,

T h e  facts of this case are fully set. fortli in the judgement.
The Governm ent P leader (B„iba Lulit Mohan Banevji) fo r the 

Crow n.

Cham ibr, J.— The appellants have been convicted by  an 

Assistant Sessions Jadga o f an uftoQC'.e under section 45“Z o f the 

Ind ian  Penal Cods and have been ssni^eneed to  four years’ 

rigorous imprisonment each. A t  the samd tr ia l Ghhote alid^
Bbawani was convicted o f th 3 same offyiice and sentenced to  six 

years ’ rigorous iraprisonm inc. Chhofce iias not appealed. The 

tw o  appsllants in  the first in'^fcanoe presented th e ir appeals to 

the court o f  the Sassions Judge o f Oawnpore. That officer 

forwarded the appeals to this Court on the ground that under 

section 408, proviso ( 6)  o f the Code o f Crim inal Procedure none 

o f  the conviets could appeal to th 3 C ou rt o f Session. Tho ques

tion  has been raised in  m ore than one case o f this kind whether 

an appaal against a ssn ta a ‘.0 o f  impriso3.meQt not exceeding four 

years lies to the H igh  C ourt by reason o f the fact that another 

person convicted at the same tria l was sentenced to im prisonm ent 

for a term  exceeding fou r yoars. Both  Mr. JUSTIOB TUDBALL and 

M r. Ju s tic e  P ig g o tt havf' held that in  such a case as this a ll the 

app3als lie  to the H ig li Court I  am o f the same opinion. Th is 

case is one which comes w ithin the tarm s o f proviso ( 6)  to  seotion 

408 o f  the Code o f C rim inal Procedure. The fact that the person 

upon whom a  sentense o f imprisonment exceeding four years has 

been  in flicted  has not chosen to appeal does not afifect the ques

tion, On the merits I  have no doubt that the appellants H a r 

D aya l and Muhammad Husain were r ig h t ly  convicted. I  have
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*  Crim inal Appeal No. aiu ot ji 'lo , frum an order of Kuii'War Sen, Assistant 

Sessions Judge of Oawnpore, dated the 4th of Fefcruary, 1915.



esamined tho evidence and I  en tire ly  agree with the Assitstano 

Sessions Judge and the assessors that tho two appellants ^Ye 6̂
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HiMMSoK tiie men who broke into tho coinplainaxit’s house on the
H a b Davai.. question. Their appeals are dismissed.

Appeal dismissed.

May 20.

APPELLATE C lY IL .

Befcre Sir Befiry Richards, Knir/Jd, Chief Jm liccr and Mr. Jusfioe Tudball. 
ZAMIB AHMAD and ano'xeer (DiSFENJDAH'i'S) v. ABDUL EAZAQ

AND OTHBBS (PiiA.lIim]?FS).*
Pre'empiion-'Wajib-ul-ars—Incidents of cuatomnot reaorded—Mohammadan

Law.
A suit for pre-emption was biought both  under tlio cuytom recorded ia  

fche wajib-ul-acz and jMohamraadaa Law  ; bat the incidonts of the custom 

■were not recorded in  fclie wajib-ul-aTiz.—FeW , that tho rights were co-extensive. 

Jctffdam Sahai v. Mahalir Sahai, (1) followed.

T h e  facts o f this case are fu lly  set forth in the judgement.

Dr. Surendro Nath Sen, fo r the appellants.

Mr. B. E. O'Gonor, fo r the respondents,

R ic e ia e p s , C.J., and T u d b a l l ,  J.~~This is an appeal arising 

out o f a suit for pre-emption in respect o f a certain zamindari situate 

in the v illage  o f Kafcra, O rig in a lly  thi.  ̂ v illa g e  consisted o f two 

mahals, one o f I l f  biswas and one o f 8,|- biswas. The 8| biswas 

mahal was subsequently d ivided  into two mahals, on© o f 3J 

bis was and one o f 5 biswas, T iie  5 biswas mahai (which is 

now a 20 biswa mahal), belonged, one-half to the vendors and 

one-half to the pra-empfcors. The vendors have sold their half 

share to a stranger. The pre-emptors brought their suit to 

enforce fcheir right, a lleging (a) in paragraph tliree o f th e ir  p laint 

that the “  custom o f  pre-emption prevailed among proprietors o f 

the hhalsa ”  as entered in  the wajib ul-arz o f  the v il la g e  and 

also (6)  (as set out in paragraph 6 o f the p la in t) that d irectly 

he ‘ ‘got the news o f the sale he fu lfilled the conditions required by 

the Mohammadan Law  lo r pre-emption ”  and called upon the 

defendant to transfer ths pre-empted property to him  fo r the 

price enlertid in tha sale deed. The defendants m et the case first

Appeal No. 10 oi 1914, Irom a decree of 0, i i. Guitcrmaa, Additionat 
Jadgs of Moradabad, dated the 21sb of Novamber, l9 i3 ,

(1) (i?0511. U  B. 28 All, 60.


