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not liab le  for the loss o f the trunk and its content.^. W e  a llow  

the appeal and set aside the decrees o f the courts below. The 

p la in tilfs  suit w ill stand dism issed w ith  costs in a ll courts.

Appeal decreed.

1915

Before 8ir Hiini'y Richards, Knight, Chief Jastics, and Mr. Justice Tadball.
B A M  N A T H  { D e p e i t d a n t ) ,  v .  H A R A K I | P i L - i i N T i F p )  a n d  J H U N A R I a n d

O T H H R '3  ( D e P B S D A N T B . )  ^

Act No. I I  of 1903 (Bm iellihcm i Aliem tioi Act) seetion S—Equity of 
redempiion sold and pre-empted— Sals of mortgagor’s rights— Eicjhts of ;pmcha,ser.

The policy of the Eunclelkhand Land Alienation Act is to prevent persons 

who ate not members of an agricuifcural tribe from acquii'ing property and the 

provisions of section 3 apply to all pormanenfc alienations evsn -chough they are 

brought about by the exerciae of the righ t of pi’e-omptLon, Property in Bundel- 

khand was mortgaged and subsequently the equity o f redemption was sold by 

the owners to a certain person from whom it  was pre-empted. The Oollector, 

however, did not sanction tbe sale but ordered the name of the pm’chaser to be 

recorded as a usufructuary mortgagee, Later, the mortgagors sold this very 

property to the plaintiff. l i e  brought this suit to redeem, it  from the defendant 

who was in possession as a prior mortgagee. Held, that the plaintiff had a r igh t 

to redeem the property from the defendant inasmuch as the ultimate right of 

redemption remained in the representatives of the original mortgagor. This 

right they were entitled to transfer to the plaintiff.

T h s  facts o f  this case were as fo llow s :

Pojan  and Ganesh, the predecessors-in-title o f  Bandar and 

Ran i D ulaiya, defendants Nos. 4 and 6 m ortgaged the p rop erty  in  

dispute w ith  possession to Earn Nath, defendant N o . 1, appellan t 

in this case, and one Dam oder whose heirs w ere  also made 

defendants. A fterw ards  the defendants Nos. 4 and 5, sold the 

equ ity  o f redem ption in the p roperty  to  one Jagannath. One 

Ramnath Kayastha, not a party to this suit, brought a suit fo r  

pre-em ption and obtained a decree but when he app lied  fo r  

m utation in  his favour the Collector, acting under the Bundelkhaud 

Land A lienation  A c t, 1903, refused to enter his name as 

purchaser o f the equ ity  o f  redem ption, but recorded him as a 

usufructuary m ortgagee  o f  the equ ity  o f  redem ption, fo r  tw enty 

years. The m aterial portion  o f  the order was : “  en try should be 

made in  the papers to the effect that for twenty years from  the 5th

*  Second Appeal No. 4S9 of 1913, from  a decree of J. H. Oumingj D istrict 

Judge of Jhansi, dated the 29th of January^ 1913, reversing a decree o f Phul 

Ghand Mogha, Muusif o f Jhansi, dated the 81st o f Augaet, 1912.

E a s t  I n d ia n  
K a il w a y  
C o m p a n y ,

N . K . B oy.

1915 
Mmj 19.



H a e a k i ,

o f October, 1909, the date o f the decree, the righ t o f redem ption
lyiu

--------------- rests w ith  Earn Nath  Kayasth.

V. Subsequently the defendants Nos. 4 and 5 sold their rights in

the property to the p la in tiff who brought the present suit for re

demption c f the m ortgage g iyen  to Ram  Nath, defendant N o . 1, 

and Dam Oder. The Mukhtar-i-am o f the pre-emptor consented to 

the p la in tiffs  redeeming the p roperty  saying that his principals did 

nob object to the p la in tiff redeem ing it. The defence was that 

the vendors had no right which they could transfer, and hence 

the p la in tiff acquired no right to redeem. The court o f first in 

stance dismissed tlie suit but the lower appellate court reversed  

the decree. Defendant No. 1 appealed to the H igh  Court.

Munshi Harbans Sahai, for the appellant,—

The Collector by his order could not nu llify  the decree o f  the 

C iv il Court. The provisioqs o f the Bundelkhand Land A lienation  

A c t apply only to voluntary alienations and the present case being 

one o f compulsory alienation they do not apply to this case. The 

permission of the Collector was not. necessary for these alienations, 

and he could not therefore pass the order that the sale was to 

have the effect of a mortgage. A fte r  the sale to Jagannath the 

vendors lost their righ t in the property and the sale to the p la in tiff 

d id not pass any right to him. F or a period o f 20 years at least 

the right to redeem the m ortgage in suit being vested in  the 

pre-emptor, the vendor has no righ t to redeem and consequently 

his transferees also have no righ t to  maintain this suit. O n ly  

Kam  Nath pre-emptor has a right to redeem.

[TudbALL, J. —Has not the j)lainfciff an interest in the pro
perty.]

He has an interest which has been postponed fo r tw en ty  

years. I f  the Collector had not in terfered  with the decree o f  the 

C iv il Court the plaintiff would have lost all his rights. The order 

o f the Collector therefore regulates the rights o f the parties and it  

is that order which postpones the vendor’s right to redeem. The 

statement of theMukhtar-i-am of the pre-emptor does not consti- 

tnte a transfer in favour o f  the p la intiff.

The Hon’ ble Dr. Tej Bahadw Sdpvu (fo r Babu Duvga, 
Gharan Banerji)^ for the respondents :—

T h e  righ t o f pre-emption is a righ t of substitution. 

W hen Earn Nath Kayastha obtained a decree for pre-em ption
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against. Jaganaath A h ir , it  must be taken that Jagannath ’s name 

was w iped out from  the sale-deed, and that the rea l purchaser was ~ ~ ~  

Ram N a th  Kayastha. Then  the Collector in terven ed  under v.
the Bandelkhand Land A lien a tion  'A ot and under section 14 

converted the transfer to Ram  N ath  Kayastha in to a usufructuary 

m ortgage. Jagannath, the o rig in a l vendee, having taken his 

money had no fu rther inLerast le ft  and i f  anybody became en titled  

to hold the equ ity  o f redem ption by reason o f  the action o f the 

Oolieotor it  was the orig ina l in o rtgago r ’-s heir. T h ere fo re  the 

o rig ina l m ortgagor’s heir could transfer the equ ity  o f redem ption  

to the present p la in tiff. I t  was clear that under the o rd er 

o f  the Goliector Ram  N ath  Kayastha eoufd redeem  the o r ig in a l 

m ortgagee  and so could the o rig in a l m ortgagor.

Munshi Earihans Sahai was heard in  r e p ly ,

Richards, G.J., and TudbaLL, J.— This appeal arises out o f  

a suit to redeem a m ortgage, dated the ISth  o f February, 1892.

Ram  N ath , the appellant, ia one o f the orig ina l m ortgagees. H e  

contends that the p la in t ilf  has no r igh t to  m n n ta in  bho suit.

I t  appears that afber the d.xte o f  the m ortgage th j m 3rfcgagors 

sold their equity o f  redem ption to one Jagan N a th  A h ir . R an i N a th  

Kayastha (to  whom w e shall hereafter refer as “  the pre-em ptor ” )  

brought a suit for p re-em ption ' aga inst Jagan N a th  A h ir , and 

obtained a decree which became final. W hen Ram  N a th , the 

pre-emptor, applied to  have his name recorded, the Oolieotor 

under the provisions o f A c t  I I  o f 1903, m ide an order in  N ovem ber,

1910, refusing to san:^tion the permanent a lienation  in favou r 

o f  the pro-emphor. B y  a la ter order he pointed out that 
a ll that he could do fo r  the pre-emptor was to m ake him  a 

usufructuary m ortgagee for tw en ty  years under the p rov is ion s o f  

section 14 o f the A c t, But seeing that th ere was a lready a  

usufructuary m ortgagee in possession, he pointed out that the on ly 

w ay i l l  which, the pre-em ptor could ge t possession w ou ld be b y  

redeem ing the m ortgage  o f the 18th o f February, 1892. On the 

29th o f  January, 1912, the representatives o f  the orig ina l m ortga 

gors sold the p roperty  to  the p la in tiff. The p la ia tiff then instituted 

the presen t suit, which was met by  the defence that the vendors, 

o f the p la in tiff had no interest le ft  o f  which thoy could make a 

transfer. I t  seems to us that this contention is not sound.
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The result o f the pre-emption suit was that Jagan N a th  A h ir

-— ----------  ceased to have any in terest in the property. Th e  pre-umptor

V. was substituted for him and the la t t e r  under the C o llec tor ’s order

HAmw. only a morbgagee. Th e  consequence was that the u ltim ate

l ig h t  of redem ption remained in  the representatives o f the 

orig ina l m ortgagor. This r igh t th ey  were entitled  to transfer 

to the plaintiff.

I t  is contended that having regard  to the term s of the 

Co^.leotof’s order the only p jrson  who could redeem the m ortgage 

was Earn Nath , the pre-emptor. N o  doubt Ram N a th  was g iven  

a righ t o f redamp'ion, but that did not and could, not take away 

the ultim ate right o f redem ption which must have been le ft  (as we 

think) in the representatives o f the orig ina l m ortgagors. The 

m ortgage o f the appellant is a m ortgage which can be redearaed 

at any time. I t  is quite unnecessary fo r us in  the present case 

to  decide whether or not Ram  Nath, the pre-emptor, could have 

insisted upon rem aining in possession for the whole of the 

tw enty years even i f  the representatives o f the m ortgagors were 

to redeem it, nor is it  necessary fox us to express any opinion as 

to the effect of the cons ant whi jh appears to have been g iven  in 

opsn court by the pre-emptor to the redem plion o f the p roperty  by 

the plaintiff.

I t  is lastly contended that section 3 does not app ly to a liena

tions by pre-emption. W e  think th a t the section applies to a ll 

“  permanent alienations ”  even though the alienation is brought 

about by the exercise o f a righ t o f pre-emption. The policy o f the 

Act is to prevent persons who w ere  not members o f an agricu l

tural tribe acquiring propei’ty . Th is would apply just as much 

to a person who was acquiring a p jrm anent t it le  by  pre-em p

tion as by voluntary alienations. W e  dismiss the appoal w ith  
«osts.

A p j:ea l dismissed.
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