
4 6 0 THE INDIAlSr LAW BEPORTS, [YOL. XXXVII.

1915

E a m  A u t a e  
T e w a b i

V.

D eoki

T e ’WAPJ.

1915 
May, 18.

decisions o f  this Court beginning w ith  the Fu ll Bench decision in 

Nanalc Ghand v. Bam Narain (1) and ending w ith  the decision 

o f  K n o x  and G r i f f i n ,  JJ., in Bam Jiwan v . Nawal Singh ( 2), 

w ith  the decision o f the Bombay H igh  Court in Baonodar 
Trimbak Dharap v. Baghunath Hari (8) ,  and w ith  a long string 

o f cases in the Madras H igh  Courb ending w ith  Achutliayya. v. 

Tliimmayycb (4). I t  seems to us that an order o f a court setting 

aside the award o f an arb itra tor and deciding that the ease shall 

be tr ied  by  the court is an order affecting the decision o f the case 

within the meaning o f  section 105 o f the Code. I t  has been held 

that the words “ affecting theducision oft.he case”  in section 105, 

mean “ affecting the decision o f the case on the m erits,”  but even 

so we think that the order o f the M unsif setting aside the award 

was liab le  to be challenged in appeal against the decree. A s  long 

ago as 1870 S i r  E. C o u c h ,  C. J. and K em p , J,, held that such an 

order affected the decision on the merits, see Mathooranath Tewaree 
V. BHndahan Tewaree (5 ). The w eigh t o f authority is c learly  

against the applicant and we are o f opinion also that the order o f  

the Munsif was liable to  be challenged in the appeal against the 

decree. I t  is not suggested that there is any other ground upon 

which we could in revision  in terfere  w ith the order o f the learned 

Additional Judge. This application is dismissed w ith costs.

Application dismissed.

APPELLATE C IV IL

Before Sir Henry EicJtardSy Knight, Chief Jmtioe and Justice Sir Pramada 

Gharan Bafterji.
P H U L  KUAR (PiiAiNTiFB') V. H A B H M A T U L L A H  K H A N  and an o th e r  

(Dhmndahtb).^
Civil Procedure Code (1908,) order IX , rales 8 and 9.

Whou the plaintiff aad his pleader ara both absent on the day fixed for tho 

bearing of a case and the oonrt does not intend to give them another oppor

tunity of appearing it  ought not to decide the siiit on the merits but should 

dismiss it for defaults of appearance.

^Mrst AppealNo. 12 of 1915, from anorder of Banko B iharl Lai, Subordi
nate Judge of Aligarh, dated the S4th of Ootobei-, 1914.

(1) (1879) I. L . B., 2 All., 181. (3 ) (1902) I. L . R., 26 B om., 551.

(2) (1908) 5 A. L, J. R., 644. (4) (1908) I. L. R., 31 Mad., 8dt5 X I I I  84 B.
(5) (1870) 14 W, B., 327.



T h e  facts of this case were as follows

The p la in tiff brought this suit to recover a sum o f m oney due K uab ̂

to her on foot o f tw o m ortgage deeds. One o f  the pleas raised v. 
in  defence was that the p la in t iff had not obtained a succession 

certificate to collect the debts. The court, a fte r  hearing the 

witnesses produced, adjourned the case to enable the p la in tiff 

to obtain a succession certificate. The case had to  be adjourned 

a number o f times as there had been some unayoidable delay  in 

obtaining the certificate.

F in a lly  the 17th o f July, 1914, was fixed. On that day neither 

the p laintiff nor the p la in tiff’s p leader appeared. The court pro

ceeded to  decide the case on the merits. I t  found that the bond 

was duly executed that the amount was due, but that the succession 

Gertificate, not having been obtained, the plaintiff* was not entitled  

to succeed. The court made a decree dism issing the suit w ith  

costs. The p la in tiff then made an application under order I S ,  ru le 

9. The learned Subordinate Judge was o f opinion that order IX ,  

rule 9, d id  not app ly  and dismissed the application w ith costs.

I t  was from  this order that the p la in tiff appealed to the H ig h  

Court.

Pandit Lakshman Rao Dube, fo r  the appellants.

Babu Qirdhari Lai Agarwala, fo r  the respondents.

R ich ard s, C. J ., and B a n e rji, J. Th is is an appeal against 

an order refusing to entertain  an application under order IX ,  ru le 

9 o f the Code o f C iv il  Procedure, The facts are as follows i The 

suit was a su it to recover a la rg e  sum o f money a lleged  to be due on 

foot o f  tw o m ortgages. One o f the pleas raised by  the defendant was 

that the p la in tiff had not obtained a succession certificate to collect 

the debts. There seems to  have been some unavoidable d e lay  in 

obtaining the certificate for which the p la in tiff was not responsible 

and the court a fter hearing witnesses had a llow ed  the p la in tiff t im e  

to obtain a eertificate on a number o f  occasions. F in a lly  the 17th  

o f July, 1914, was fixed. On that day neither the p la in tiff nor th e 

p la in tiff’s pleader appeared. The court proceeded to  decide th e  case 

on the merits, I t  found that the bond was duly executed that the 

amount was due, but that the succession certificate, not having 

been obtained, the p la in tiff was not entitled  to succeed. Th e  cotir 

made a decree dismissing the suit w ith  costs, The plai#ifiPV
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made an application under order IX ,  ru le 9. T h e  learned Subordi

nate Judge was o f opinion that order IX ,  ru le 9, did not app ly and 

dismissed the application w ith  costs. I t  is from  this order that 

the p la in tiff appeals to the H ig h  Court.

Order X V I I ,  ru le 2, provides as follows ■. “  W h ere  on any day 

to which the hearing o f the suit is adjournedj the parties or any o f 

them fail to appear, the court m ay proceed to  dispose o f the suit 

in  one o f the modes directed in that behalf by order I X  or 

make such other order as it  thinks fit.”  In  our opin ion i f  a 

court intends to dispose o f a case where neither the plaintifi, 

nor his pleader, appears on a day to which the hearing o f  the suit 

has been adjourned, it must make an order under order IX ,  ru le 8. 

I t  is not entitled  to proceed to decide the suit on the m erits. I t  is 

contended that the concluding words o f the ru le “  or m ake such 

order as it  thinks fit  ”  entitle the court to decide the case. W e  

do not think that this is the true construction o f these words. In  

the ve ry  nest rule where it  is intended that the court should de

cide the suit the words used are different. T h e  court is directed 

to  ‘ ‘ proceed to decide the suit forthw ith .”  In  our opinion, there

fore, the court below  ought not to  have decided the suit on the 

merits, but ought, i f  it  did not in tend to g iv e  the p la in tiff or her 

pi eader any other opportunity o f appearing, to have dismissed 

the suit fo r “ default o f appearance.”  Had it  done so, the p la in tiff 

would have had a righ t to make an application under order IX ,  

ru le  9, and that application would have been decided on its merits. 

I t  is contended on behalf o f  the respondents that the court, r igh tly  

or w rongly, having mado a decree the proper rem edy was to 

appeal from  the decree. There is considerable force in  this 

argument. W e  find, however, that when the application was made 

to the court below, the applicant asked that the application should 

be treated as an application for a rev iew  o f judgem ent. W e  think 

under the peculiar circumstances o f this case and having regard  to 

the fact that the decree o f the court below  was not justified  by 

law, it  ought to have treated the application as one fo r  a re v ic ’ŝ ; 

o f judgem.ent, particu larly when the p la in tiff’s p leader asked th a tf 

that should be done. W e  think the justice o f the present case w ill ' 

be met by sending back the case to the court below  w ith  d irections. 

to treat the application as one for rev iew  o f judgem ent. I t  is stEiited
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f,hat there is already pending an application for a rev iew  o f j udge- 

ment in  the court below. I f  this be the case the court can p a t up 

both matters and dispose o f  them at the same time. W e  accord

in g ly  a llow  the appeal, set aside the order appealed from  and re 

mand the case w ith directions to the court below to re-adm it the 

application and treat i t  as one fo r rev iew  o f judgem ent. W e  make 

no order as to costs.

A p 2:)ea,l d e c re e d .

1915

Before Mr. Justice Tiidball and Mi\ Justice Ghaniier.
BAST IN D IA N  R A IL W A Y  C O M PA N Y  ■(Dependa.nts) v. N . K. RO Y 

( P l a i n t i f f ) . *

Act No. I X  of 1890 (Indian Eailioays ActJ section ’Ib-^Artieles of sjjccia? 

vahi& lost in transit—Liability of Railivay Company for the loss thereof.
The plaintifi who was a passenger on the defendant railway booked 

th,re9 packages from Howralx to Khurja. One of tliem contained silver and silk 
articles of the description mentioned in the second schoclule to the Indian Rail

ways Act as articles which must be declared, but the plaintiff did not do so. The 

package was lost and the pla-ntiff brought this suit for damages. Held, that 

section 75 of Act IX  of 1830 is one of general appliciibility to a ll classes of 

goods; and inasmuch as the plaintiff did not declare the contenisa of his 

trunk that was lost in  transit the Railway Administration was freed from 

all liab ility for the loss thereof, both as regards soheduled and non-acheduled 
articles contained therein.

T h e  facts o f this case w ere as fo llow s :—

T h e  p la in tiff trave lled  on the 3rd  o f July, 1912, as a passenger 

from  H ow rah  to Khurja by  the up U m balla  express tra in  on. the 

East Ind ian  R ailw ay. H e  had three parcels o f  lu ggage  ; two 

bundles and a steel trunk. These w ere weighed and de livered  by 

him  to the R a ilw ay  adm inistration and placed in  the lu ggage  van. 

O n ly two bundles were d e livered  at the end o f his jou rney. The 

steel trunk was lost. I t  contained some silk  and s ilv e r  articles. 

But a t the tim e the lu ggage  was booked he had not declared the 

nature o f the contents. H e  brought this suit to recover Rs. 416-8-0 

the value o f the box and its contents plus Bs. 40 by  w ay  o f  damage 

from  the R a ilw ay  Company. Both the courts be low  decreed the 

p la in tiffs  suit. The defendant company appealed to the H igh  

Court.

Second Appeal No, 469 of 1914, f  jfom a decree of A. W . B. Cole, I'irsfc 

A.dditional Judge of Aligarh, dated the 20th of March, 1914, confirming a deoifio 

of Prera Behari, Munsif of Khurja, dated the 29th of Noyemher, 1913.
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