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Before M r, Jusim Taclball and Kr. J 'M ice Ghamier.
BAM AUTAR TE W AR I (Defendant) v . DEOKI TEWART (Pla.intif3?).* 

Civil Procedure Code (1908), SeoHofi 105-—AyUtraUon— A^jpeal.
Held, that an order of a covxrt setting aside the award o£ an arbitrator, and 

deciding that the oase shall be tried by the Oourt is an order affecting the 

decision of the case within the meauing of section 105 of the Oodo of C ivil 

Procedure^ and is therefore liable to be challenged ia appeal against the decroo. 

— Ganga Prasad v. Kura (1), Kalyan Das v. Pyare La i (2), dissented from. 
Bhyania Gharan Pramanik v. Prohlad Darioan (3), referred to. Nanak Ghafid v. 

Bam Faraiti (4), JRmi Jiioan y. Nawal Singh {p),Damodar Trimbak Dharajp 

Y. Eaghu Nath E w i [Q), Aohnthainja v. Thimimyya {7), Mathooranath Tewareo 

V. Bfindaban Tmare& (8), followed.

T he facts of tMs case were as follows
A  suit was filed  in a M u n sifs  court and by agreem ent o f 

parties the matter was re ferred  to arbitration. The tim e fo r  filing 

the award was extended from  tim e to time and fina lly  the 2nd 

o f December, 1912, was fixed. N o  award was received  by  the 

M unsif on the 2nd o f December. H e therefore passed an order 

superseding the reference and fixed the 10th o f Decomber, 1912, 

for hearing evidence and proceeding w ith the suifc on the merits. 

On the 5th of December an award was received  purporting, to 

have been made on the 2nd o f December, 1 9 1 2 .  Objection was 

taken to the award by the defendant on various grounds. The 

Munsif without considering those objections, refused to reconsider 

his order superseding the reference and a fter hearing evidence 

on the merits dismissed the p la in tiff’s suit on the 8th o f March, 

1913. The p la in tiff appealed against the final decree and also 

took exception to the M unsifs  order superseding the reference. 

The Additional Judge by an order, dated the I7 th  o f June, 1913, set 
aside the order superseding the reference and remanded the case 

under order X L I ,  ru le 23, o f the Code o f C iv il Procedure for 
tria l o f the questions whether the award had rea lly  been made 

on the 2nd o f December, 1912, and also whether it  was otherw ise 

valid. The M unsif a fter recording evidence held on the 26th 

o f November, 1913, that the award was not made on the 2nd

*Oivil Revision No. 21 of 1916.
(1) (1906) I. L. R„ 28 All., 408. (5) (1908) 5 A. L. J. R„ 644.
(2) (1907) 4 A. h. J. R., 256. (C) (1902) I. L. R., 26 Bom., 661.
(3) (1904) 8 G. W. N., 390. (7) (1908) I.L. R., 81 Mad., 845.
(4) (1879) I, U  R., 2 AU., 181. (8) (1870) 14 W. S., 827,
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o f December, 1912, and that i t  was also void on account o f the mis- 

conduet o f the arb itrator. H e  therefore again  dismissed the 

suit. The p la in tiff again appealed against the final decree. Th e  

Additional Judge overru led  the M unsif’s finding that the award 

was not made on the 2nd o f December, 1912, and fram ing certain 

new  issues as to the lega lity  o f the award rem itted  them to the 

M unsif fo r findings. The M unsif found in favour o f the award.

Th e  Add itiona l Judge, acoeptod those findings and passed a 

decree in  favour o f the p la in tiff in accordance w ith  the award. 

The defendant applied  in  revision  to the H igh  Court. The 

application came on fo r hearing before Chamier, J., who re ferred  

it  to a bench o f tw o Judges.

Munshi Jang Bahadur Lai, fo r the applicant.

The M unsif h av ing  set aside the award by his order, dated the 

26th o f  Novem ber, 1913, on the ground that it  had not been made 

w ith in  the tim e a llow ed  by ths court and that it  was vo id  on 

account o f the misconduct o f the arb itrator, no appeal lay  to the 

Additional Judge against that ordar and his order setting aside the 

M unsif’s order was ultra vires and should be set aside, H e  

re lied  on paragraph 15, schedule I I  to the Code o f C iv il Procedure, 
Qanga Prasad v. Kura ( 1), Kalyan Das v . Pyare Lai ( 2).

T h e  intention o f the Leg is la tu re  was that a ll questions 

re la ting  to the va lid ity  or in va lid ity  o f the aw ard  should be 

decided by the court m aking the reference and not by an appellate 

c o u rt; Lutawan v. Lachya (3 ), Sumirta v. Musammat 
Ganesha (4 ).

[T udball , J.—-Gould not the p la in tiff under section 105 o f the 

C iv il Procedure Code take exception to the in terlocutory order o f 

the Munsif setting aside the award in his appeal against the firiq,! 

decree ?j

The p la in tiff could not have done so because in  that case 

i t  would be necessary for h im  to show that the order affected 

the decision o f the case on the merits ] Ghintamony Dassi v. 

Baghoonath Bahoo (5 ), Qulah Kunwar v. ThaJmr Das (6); 

Sanhali v. Murlidhar (Y ).
(1) (1905) L L. B., 28 All, 408. (4) (1912) 16 I. O. (Oiidli) S95 at 596.
(2 ) (1907) 4 A. L .  J. E., 256, (5 ) (1895) I.  L . R ., 32 Oalo., 981.

(3 ) (1913) 1. I j .  B,, 36 AU., 69. (6) W eekly Notes, 1902, p. 136. i

(7) (1890) I, L. R„ 12 All., 200.
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Mimslii Ishwar Saran, for the opposite party  :—

The cases cited by the other side did not app ly  ina.-imuch as 

none o f them was a case o f an arb itration  award. The oases 

exactly in  point w ere Mothooranath Tewaree v. BriTidaban 
Tewaree (1 ), and DuUa v. Khedu (2) ;  such an order was an 

interlocutory order and it  could bo objected to in the memo ran- 

dum o f appeal against the final decree ; Ra<tn Jiwan v, 

Nawal Singh (3 ), Nanah Okand v . Ham Nam in  (4 ), Abdul 
Baliman v. Yar Mnhamm^d (5 ), Ghattar iSingh v. Lehmj 
Singh (6), Naranjan Singh v. Musammat G^ij'ri (7 ), D urga 

Charan Banerji’s Law  o f A rb itra tion  at pages 343, 344 and 345, 

Achuthayya v. Thimmayya ( 8), Damodar Trimhah Dharap v. 

Baghunath S a ri (9 ).

Munshi Jang Bahadur Lai, was heard^in rep ly.

T u d b a l l  and C h am ie r , JJ.— This application  for rev is ion  

arises out o f a suit filed in  the court o f a Munsif. The parties 

agreed  to re fer the m atters in  difierence between them  to  arb i

tration and an order o f reference was made accordingly. The 

tim e for com pletiog the award was extended from  time to tim e 

up to December 2nd, 1912. On the case being called on on that 

date it was found that the award had not boen filed. The M unsif 

then made an order superseding the arb itration  and fixed Decem 

ber 10th for the hearing o f evidence. On Decem ber 5th the 

arbitrators filed  an award purporting to have been made on 

D e c e m b e r  2nd ; bu t the M unyif held that the aw ard  had not been 

made in time, and he declined to recall his order superseding the 

arbitration. U ltim ate ly  ho tried the case out and dismissed it. 

The plaintiff appealed to the D istrict Judge, and one o f  his 

grounds o f appeal was that the award had been made in time, 

and therefore the arbitration should not have been superseded. 

The Additional Judge held that the Munsif was w ron g  in  holding 

that the award had not been made within tim e, m ere ly  because 

i t  had not been filed  in court w ith in  the tim e lim ited , and that 

he should have enquired whether ib had been m ade by  the

(1 )(1870 )14W ,R ., 327. (5) (1881) I. L. R., 3 A l l ,  636,

(2) (1911) I. L . E ., 33 AU., 645, (6 ) (X883) I. L .  R „  6 All., 293.

(8) (1908) 5 A. L. J. R., 644. (7) (1912)16 I.O., 928.
(4) (1870) I. L, K  2 All., 181, (8) (1908) L L. R., 31 Mad., UG,

(9) (1902) I. Ij. R.,S6 Bom., 6S1,



VOL. XSXVIL] ALLAHABAD SERIES. 459

arb itrators within that time. A ccord in g ly  he rem anded the case 

under order X L I ,  ru le  23. Th e  M nnsif a fte r  inqu iry dismissed 

the suit again, holding that the iwa-i'd had not been m ade w ith in  

time, and also tliat i t  was in va lid  on accoiinfc o f  misconduct b y  the 

arbitrators. Tha p la in tiff appealed and the Add itiona l Judge 

fouiid that the award had been made w ith in  t im  i, and he rem itted  

an issue on the qiiastion o f m is3onduct. The M unsif found on 

the issue in favour o f the p la in tiff. The Add itional Judge agreed  

w ith the Munsif and passed a dacreo in  accordance w ith  the a\7ard 

which was in favour o f  the p laintiff. The defendant has app lied  

to this Court for revision  o f the order o f  the Add itiona l Judge 

on the ground that the M unsif’s second order, holding that the 

award was invalid  on account o f misconduct o f the arbitrators, 

could not be in terfered  with by  the Add itional Judge. N o  appeal 

lies against the order o f a courfc under paragraph 15 o f the second 

Schedule to the Code o f C iv il Procedure setting aside an award, 

and it  is contended that the order cannot be challenged in  appeal 

against die decree in  the suit, because even i f  it- is erroneous it  

does not affect the decision o f  the case w ith in  the m eaning o f 

section 105 o f  the Code. The applicant re lies  upon the decisions 

o f this Court in Ganges, Prasad v . Kura (1 ) and Kalyan Das 
V. Pyare Lai (2 ). In  the la tte r  ca.se Aikmast, J., m ere ly  fo llow ed  

the form er which was a decision by two Judges, The learned 

Judges who decided the form er case profess to fo llow  the decision 

o f B iN E R J i,  J., in  Shymia Char an Pramanik v . ProMad 
Darwan (Z), hut exam ination o f the judgem ent o f BanhRJI , 
J., sliows thai he was o f  opinion that an appellate court was 

untitled, in  an appeal against a decree, to in te rfe re  w ith  the 

order o f  the court o f  first instance setting aside an award. H e  

held that a second appeal lay against the decision o f the appellate 

court, and he sent the c.xse ba^k in order that certain evidence 

m igh t be taken. Th e  judgem ent o f BANEaJi, J., seems to us to 

g iv e  no support w hatever to the v iew  taken in Ganga Prasid  v . 

Kura {!). The decision in  the last m entioned case, and the 

decision in  Kalyan Das v. Pyare Lai ( 2)  which fo llow s it, 

seem to stand quite alone. T h ey  are inconsistent w ith  severa.1 

 ̂ (1 ) (1906) I. L . R., 23 A l l .  408. (2 ) (1907) 4 A. L . J, B ., 255.

(S ) (1904) 8 0. W. N.,,83Q.
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decisions o f  this Court beginning w ith  the Fu ll Bench decision in 

Nanalc Ghand v. Bam Narain (1) and ending w ith  the decision 

o f  K n o x  and G r i f f i n ,  JJ., in Bam Jiwan v . Nawal Singh ( 2), 

w ith  the decision o f the Bombay H igh  Court in Baonodar 
Trimbak Dharap v. Baghunath Hari (8) ,  and w ith  a long string 

o f cases in the Madras H igh  Courb ending w ith  Achutliayya. v. 

Tliimmayycb (4). I t  seems to us that an order o f a court setting 

aside the award o f an arb itra tor and deciding that the ease shall 

be tr ied  by  the court is an order affecting the decision o f the case 

within the meaning o f  section 105 o f the Code. I t  has been held 

that the words “ affecting theducision oft.he case”  in section 105, 

mean “ affecting the decision o f the case on the m erits,”  but even 

so we think that the order o f the M unsif setting aside the award 

was liab le  to be challenged in appeal against the decree. A s  long 

ago as 1870 S i r  E. C o u c h ,  C. J. and K em p , J,, held that such an 

order affected the decision on the merits, see Mathooranath Tewaree 
V. BHndahan Tewaree (5 ). The w eigh t o f authority is c learly  

against the applicant and we are o f opinion also that the order o f  

the Munsif was liable to  be challenged in the appeal against the 

decree. I t  is not suggested that there is any other ground upon 

which we could in revision  in terfere  w ith the order o f the learned 

Additional Judge. This application is dismissed w ith costs.

Application dismissed.

APPELLATE C IV IL

Before Sir Henry EicJtardSy Knight, Chief Jmtioe and Justice Sir Pramada 

Gharan Bafterji.
P H U L  KUAR (PiiAiNTiFB') V. H A B H M A T U L L A H  K H A N  and an o th e r  

(Dhmndahtb).^
Civil Procedure Code (1908,) order IX , rales 8 and 9.

Whou the plaintiff aad his pleader ara both absent on the day fixed for tho 

bearing of a case and the oonrt does not intend to give them another oppor

tunity of appearing it  ought not to decide the siiit on the merits but should 

dismiss it for defaults of appearance.

^Mrst AppealNo. 12 of 1915, from anorder of Banko B iharl Lai, Subordi
nate Judge of Aligarh, dated the S4th of Ootobei-, 1914.

(1) (1879) I. L . B., 2 All., 181. (3 ) (1902) I. L . R., 26 B om., 551.

(2) (1908) 5 A. L, J. R., 644. (4) (1908) I. L. R., 31 Mad., 8dt5 X I I I  84 B.
(5) (1870) 14 W, B., 327.


