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Mr. Ju s tic e  Knox held that the unsuccessful party had been pre* 

judiced by fche procedure adopted inasmuch as he had been deprived 

o f the righ t o f appeal, and he set aside the decree. The v iew  taken 

in the case o f Shiam Behcori Led v. Kali (1 ) is in  agreem ent w ith  

fche view taken by the Calcutta, Bombay and Oadh Courts and is, 

we think, correct. I t  seems to us that under section 35 o f A c t  I X  

of 1887 the Munsif who tried the suit, not having been invested 

w ith the jurisdiction o f a Court o f Small Causes, was bound to 

try  out the suit as a regu lar suit, and that there was a r igh t o f 

appeal against his decision. W e  a llow  this application, set aside 

the order o f the Subordinate Judge, return tlie  record to his 

court and d irect that the appeal be restored to the p en d in g  file 

and disposed o f according to law . Costs o f this application w ill 

be costs in  the cause.
Application allowed.

APPELLATE GIYIL.

Bsfore Mr. Justice Chamier and M }'. Justice piggoU.
K A S H I N A T H  i.iTD akothbk (D kcekb-holdees) v . K A N H A IY A  L A L  SHABx¥A

(E e o e iv e e ). *

Act No, I I I  of 1901 {Provincial Insolvenoff Act), seoiim 3i~Decree for sale of 
certain propej-ty was obtained by one of the oredilors— Prior to sale judgemeflt- 
deltor was adjudged insolvent— Position of oilier creditors.
Section 34 of the Provinoial Insoivenoy Act was intended to put the ora« 

ditoES of the insolvent who have not actually attaolied the property before the 

date of the order of adjudication in  as good a position as creditors of the insolvent 
■who but fo i his.insoivenoy would have heen entitled to a rateable distribution 

of the assets realised on an exeoution sale. Certain property was attached before 

judgement and a decree was subsequently obtained for its sale ; but prior to a 

sale actually taking place the Judgsment-debtor was adjudged an insolvent. 

Held, that as the order of adjudicaton was passed prior to the sale of the pro­

perty i t  must be regarded as the property of the judgeroent-clebtor and as such 

was available to the general body of oreditors.

T he facts of this case were as follows:—
One Kashi N a th  and another brought a simple money suit 

in  the court o f the Subordinate Judge o f A liga rh , againsfe 

one Keshab Deo and obtained attachment before judgem ent o f 

certain immoveable property o f the defendant in  1909. In

*  First Appeal No. 34 of I9 l5, from  an order o f W, F . K irton , Seoond 

Additional Judge of Aligarh, dated the 27th of January, 1916.

(1) (1898) X. h. R., 23 Bom., 883,



K iSHI NiTH

1911, Keshab D eo was adjudicated, b y  tlie D is tr ic t Judge, an 

insolvent. Subsequent to the attachment, but b e fo re  the order o f 

adjudication he alienated portions o f the attached p roperty  by 

means of four sale-deeds, and another portion was sold in  ese- 

cution o f a simple money decree o f the Bombay H ig h  Courb. 

Kashinath’s suit was decreed in  1913, and in 1914i the decree- 

holders applied for execution by  sale o f  the p roperty  which had 

been attached before judgem ent. The property was proclaim ed 

for sale. Thereupon the reeeiver o f the j>roperfcy o f the in­

so lven t Keshab Deo applied to the D istrict Judge cla im ing the 

p roperty  sought to be sold as having vested in him. The D is­

tr ic t Judge granted the application and ordered the Subordinate 

Judge to release the p roperty  from  attachment and m ake if; over 

to the receiver. The decree-holders appealed to the H igh  Court. 

The H on ’ble Mr. JLhdul Rnoof, for the appellants.—

A  portion o f the property had bean alienated by Keshab Deo 

before his adjudication as an insolvent;. I t  was no lon ger his 

property at the date o f the adjudication, and consequently iti could 

not vest in the receiver. Section 64 o f , the Code o f C iv il P roce ­

dure g ives certain rights to  the attaching creditor a lo n e ; i t  cannot 

help the receiver. W h at the section provides is that p riva te  

alienations are vo id  as against the claims o f  the attaching 

creditors, namely, the appellants in this case. T h e  alienations 

are not void absolu to ly ; no person other than the attaching 

cred itor can claim to trea t the alienations as be ing  void.

Babu Pearey Lai Banerji, fo r  the respondent (re c e iv e r ).—  

The decree-holders are proceeding against the property 

trea tin g  it  as the property o f Keshab Deo. U n less they trea t 

it  as being his p roperty  they can have no r igh t to proceed against 

it. So, their own case being that the property continues to  be 

the p roperty  o f the insolvent Keshab Deo, the rece iver is entitled  
to claim  it  on behalf o f  the general body o f the creditors. U nder 
section 34) o f the P rov in c ia l Inso lvency A ct the receiver is {Entitled 

to claim  the benefit o f  the execution which the decree-holdera are 

claim ing fo r  themselves under section 64 o f the C iv il Procedure 

Code.- ' ; ■
Th e  H on 'b le Mr. Abdul Baoof, in rep ly .-^

The decree-holders’ claim ing the benefit o f section 64 o f  the 
C iv il  Procedure Code is not tantamount to th e ir  adm itting that ijlie.
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property  belongs to Keshab Deo. The positioa is this that by- 

virtue o f the r igh t acquired by them  by the attachment they can 

bring the property to sale, notw ithstanding the p riva te  sales.

Gham ieR and PiGGOTT, JJ.— This is an appeal against an 

order o f the Second Additional Judge o f A ligarh , passed under 

the Provincia l Insolvency Aot. In  June, 1909, the appellants 

filed a suit against Keshab Deo and others and they caused certain  

im m oveable property o f Keshab D eo to be attached under order 38 

o f  the Code o f C iv il Procedure before judgem ent. The appellants 

obtained a decree in that suit on June 3 2th, 1913. In  the 

meantime Keshab D to  had transferred portions o f the property by 

four sale-deeds, dated N ovem ber 15th and 16th, and Decem ber 6th 

and 9bh, 1909, and part o f the p roperty  which had been attached 

had been sold in 1909 in execution o f  a decree passed by the 

Bombay H igh  Court. Keshab Deo had, in 1911 been declared 

insolvent and tlie  respondent, Pandit Kanhaiya L a i Sharma, had 

been appointed receiver o f his property. The receiver has 

claimed the property in question as property which is available 

for the creditors o f the insolvent, and the learned Judge has 

decided that it  is property available for the creditors, and has 

directed the Subordinate Judge who placed the p roperty  under 

attachment to  release it  from  the attachment and make it over 

to the receiver. I t  appears that execution o f the decree obtained 

by the appellants was taken out by them in 1914, the p roperty  

•was proclaimed for sale and the sale was to have taken  p lace on 

January 22nd last. I t  was at this point that the rece ive r claimed 

the property on behalf o f the general body o f  creditors. U nder 

section 64 o f the Code o f  C iv il Procedure neither the p r iva te  

alienations made by Keshab Deo nor the execution sale o f the 

property could affect the rights o f the appellants to, bring the 

property to sale in  execution o f their decree. The appellan t’s 

case is that the property has under the p riva te alienations and 

the execution sale ceased to be the property o f Keshab D eo, and 

that all that the appellants have is the special r igh t conferr^i^ 

upon them by section 64 o f the Code o f C iv il  P rocedu re to 

execute their decree against the property, notw ithstanding the 

private alienations and the execution sale. They contend th a t  the 

property is no longer the property o f Keshab Deo, and therefore



section 84 o f the P rovincia l Inso lvency A ct does not app ly  so as to 1915

entitle the rece iver to  claim it. I t  m ay be that the p r iva te  KAam~NlrH 

alienations and also the execution sale o f  the p rop erty  a re  vo id  as
1 1 1 1  K / lNHATTA

against the receiver, and i f  so^ there can o f course, be no doubt. L al Shabma,

that the property is the p roperty  o f Keshab D eo and section

84 must be held to be applicable. Assuming, how ever, that the

priva te  alienations and tbe execution sale are not voidab le or vo id

as against the rec e iv e r , we th ink that the property must still be

regarded as the p roperty  o f the debtor, Keshab Deo. T h e  decree-

holders are entitled  to b ring the property to  sale as the p roperty

o f Keshab Deo because the p riva te  alienations and execution sale

are void as against them. Section 34 o f the P rov in c ia l In so lvency

A c t  provides that where execution o f a decree is issued against the

p roperty  o f a debtor, no person shall be en titled  to  the benefit o f

the execution against the rece ive r  except in  respect o f  assets

rea lized  in the course o f execution by sale or otherw ise before the

date o f  the order o f adjudication. The sale has not ye t taken

place, but execution o f the appellan t’s decree has issued against

the property. In  our opinion the property must still be regarded

as the p roperty  o f  the debtor, and it  is as p rop erty  o f  the debtor

that i t  is liab le to answer the decree held b y  the appellants. I t

seems to us quite clear that section 34 o f  the P rov in c ia l Inso lvency

A c t  was intended to  put creditors o f an insolvent who have nob
actually attached the property before the date o f the order o f

adjudication in  at least as good  a position as creditors o f the

insolvent who, but for his insolvency, would have been en titled

to claim  a rateable d istribution o f the assets received  on an

execution sale. In  our opinion the learned Judge was r igh t in

holding that the p roperty  was availab le for the genera l body o f

creditors. Bub w e express no opinion as to  the righ ts o f the

alienees or o f the purchasers at the execution, sale as they are

not before us. T h e  appeal is dismissed w ith  costs.

Ajppeal dismissed.
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