459 THE INDIAN LAW REPORTS, [voL. xxx¥VIL

Mr. Justice KxNox held that the unsuccessful party had been pre-

- judiced by the procedure adopted inasmuch as he had been deprived
;?;‘f;‘;’b of the right of appeal, and he set aside the decree. The view taken
\ali o, inthe case of Shiam Bohari Lal v. Kali (1)isin agreement with
Panpe.  the view taken by the Calcutta, Bombay and Oudh Courts and is,
we think, correct. It seems to us that under section 35 of Act IX
of 1887 the Munsif who tried the suit, not baving been invested
with the jurisdiction of a Court of Small Causes, was bound to
fry out the suis é,s_a regular suit, and that there was a right of
appeal against his decision. We allow this application, set aside
the order of the Subordinate Judge, return the record to hig
court and direct that the appeal be restored to the pending file
and disposed of according to law., Costs of this application will
be costs in the cause.
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APPELLATE CIVIL.

Bufore Mr. Justice Chamier and Mr. Justice Piggott.,
KASHI NATH Axp ANOTHER ( DECREE-HOLDERS) v. KANHAIYA LAL SHARMA
M«lzgylf’io. ' (Reoniven).¥
Aot No. IIT of 1907 ( Provincial Insolvency Act), sectisn 34—Decrea for sale of
certain properiy was oblained by one of the eredilors—Prior to sals judgemend-
debtor was adjudged insolvent— Position of other credifors.

Section 34 of the Provincial Insolveney Act was intended fo put the ora.
ditors of the insolvent who have not actually attached the property before the
date of the order of adjudicution in as good a position as creditors of the insolvent
who but for his insolvency would have been entitled to a rateabls distribution
of the assets realised on an execution sale. Certain property was attached before
judgement and & decree was subsequently obtuined for its sale ; but prior toa
sale actually taking place the judgement-debtor was adjndged an insolvent,
Held, that as the order of ad;judicaton was passed prior to the sale of the pro-
perty it must be regarded as the property of the judgement-debtor and as such
was available to the genaral body of creditors.

TuE facts of this case were as follows:~~

One Kashi Nath and another brought a simple money suit

in the court of the Subordinate Judge of Aligarh, against:
one Keshab Deo and obtained attachment before Judgement of

certain 1mm0veable property of the defendant in 1909. In

* Pirst Appeal No. 34 of 1915, from an order of W. F. Kirton, Beoond
Additional Judge of Aligarh, dated the 27th of January, 1915,

(1) (1698) T. L. R., 93 Bom,, 882,
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1911, Keshab Deo was adjudicated, by the Distriet Judge, an
insolvent, Subsequent to the attachment, but before the order of
adjudication he alienated portions of the attached property by
means of four sale-deeds, and another portion was sold in exe-
cution of a simple money decree of the Bombay High Court.
Kashinath’s suit was decreed in 1913, and in 1914 the decree-
holders applied for execution by sale of the property which had
been attached before judgement. The property was proclaimed
fur sale. Thereupon the receiver of the property of the in-
solvent Keshab Deo applied to the District Judge claiming the
property sought to be sold as having vested in him. The Dis-
trict Judge granted the application and ordered the Subordinate
Judge to release the property from attachment and make it over
to the receiver. The decree-holders appealed to the High Court.

The Hon’ble Mr. Abdul Ruoof, for the appellants.—

A portion of the property had becn alienated by Keshab Deo
before his adjudication as an insolvenst. It was no longer his
property at the date of the adjudication, and consequently it could
nob vest in the receiver. Soction 64 of the Code of Civil Proce-
dure gives esrtain rights to the attaching creditor alone ; it cannot
help the receiver. What the section providesis that private
alienations are void as against the claims of the attaching
creditors, namely, the appellants in this case. The alienations
are not void absolutely; no person other than the attaching
creditor can claim to treab the alienations as being void.

Babu Pearey Lal Bameriji, for the respondent (receiver),—

The decree-holders are proceeding against the property
treating it as the properbty of Keshab Deo. Unless they treat
it as being his property they can have no right to proceed against
it, Bo, their own case being that the properby continues to be
the property of the insolvent Keshab Deo, the receiver is entitled
to claim it on behalf of the general body of the creditors. Under
section 84 of the Provincial Insolvency Act the receiver is entitled
to claim the benefit of the execution which the decree-holdery are
claiming for themselves under section 64 of the Civil Procedure
Code. g

The Hon'ble Mr. Abdul Raoof, in reply.~-

The decree-holders’ claiming the benefit of section 64 of the

Civil Procedure Code is not tantamount to their admitting that the
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property belongs to Keshab Deo. The position is this that by

‘virtue of the right acquired by them by the attachment they can

bring the property to sale, notwithstanding the private sales.
Caamigk and Progorr, JJ.—This is an appeal against an
order of the Second Additional Judge of Aligarh, passed under
the Provincial Insolvency Act. Tn June, 1909, the appellants
filed & suit against Keshab Deo and othersand they caused certain
immoveable property of Keshal Deo to be attached under order 38
of the Code of Civil Procedure before judgement. The appellants
obtained a decree in that suit on June 12th, 1913, In the
meantime Keshab Deo had transferred portions of the property by
four sale-deeds, dated November 15th and 16th, and December 6th
and Oth, 1909, and part of the property which had been attached
had been sold in 1909 in execution of a decree passed by the
Bombay High Court. Keshab Deo had, in 1911 been declared
insolvent and the respondent, Pandit Kanhaiya Lal Sharma, had
been appointed receiver of his property. The receiver has
claimed the property in question as property which is available
for the oreditors of the insolvent, and the learned Judge has
decided that it is property available for the creditors, and has
directed the Subordinate Judge who placed the propsrty under
attachment to release it irom the attachment and make it over
to the receiver, Ib appears that execution of the decree obtained
by the appellants was taken out by them in 1014, the property
was proclaimed for sale and the sale was to have taken place on.
January 22od last. It was at this point that the receiver claimed.
the property on behalf of the general body of creditors. Under
section 64 of the Code of Civil Procedure neither the private
alienations made Ly Keshab Deo nor the execution sale of the
property could affect the rights of the appellants to bring the
property to sale in execution of their decree. The appellant’s
case 15 that the property has under the private alienations and
the execution sale ceased to be the property of Keshab Deo, and
that all that the appellants have is fhe special right conferrsd
upon them by section 64 of the Code of Civil Procedure to
execute their decree against the property, nobwithstanding_the,'
private alienations and the execution sale. They contend that the
property is no longer the property of Keshab Deo, and therefore
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section 84 of the Provincial Insolvency Act does not apply so as to
entitle the receiver to claim it. It may be that the private
alienations and also the execution sale of the properfy are void as

against the receiver, and if so, there can of course, be no doubt,

that the property is the property of Keshab Deo and section
84 must be held to be applicable, Assuming, however, thaj the
private alienations and the execution sale are not voidable or void
ns against the receiver, we think that the property must still be
regarded as the property of the debtor, Keshab Deo. The decree-
holders are entitled to bring the property to sale as the property
of Keshab Deo because the private alienations and exzecution sale
are void as against them. Soction 34 of the Provincial Insolvency
Act provides that where execution of a decrce is issued against the
property of a debtor, no person shall be entitled to the benefit of
the execution against the receiver except in respect of assets
realized in the course of execution by sale or otherwise before the
date of the order of adjudication. The sale has not yet taken
place, but execution of the appellant’s decree has issued against
the property. In our opinion the property must still be regarded

as the property of the debtor, and it is as property of the debtor

that it is liable to answer the decree held by the appellants. It
seems to us quite clear that section 84 of the Provincial Insolvency
Act was intended to put creditors of an insolvent who have not
actually attached the property before the date of the order of
adjudication in at least as good a position as creditors of the
insolvent who, but for his insolvency, would have been entitled
to claim a ratecable distribution of the assets received on an
execution sale. In our opinion the learned Judge was right in
holding that the property was available for the general body of
creditors. Bulb we express no opinion as to the rights of the
alienees or of the purchasers at the execution sale as they are
not before us. The appeal iy dismissed with costs.

Appeal dismissed.
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