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^  ^ SABJU PRASAD  (P la h jt ip p ) v .  M AH AD BO  P A N D E  a n d  o t h e b s

_____ ' (D efend ants ).*

Act No. I X  of 1887 {Provincial Small Cause Courts Act), section 35—  . 

Jurisdiction— K-m sif vested with the poioers of a Judge of the Court of Small 
Causes succe^dsd hy one not liested with such powers— A;ppeal.

W hen a Munsif vested w ith  the powers of a court of small causes is 

succGaded in  office by a munsif not vested with such powers, the latter is under 

section 35 of the Provincial Small Cause Courts Act, bound to try the suits 

pending on the file as regular suits and an appeal lies agains t his decision 

Shimn Behari Lai v. Kali (1) followed, Mangal Sen v Chand (2 ) dissented 

from, Kajnta Prasad v. Mahabal Singh (3), Dulal Chandra Dab v. Bam 

Narain Deh (4i), Bam Chandra v, Qanesh (5 ) referred to.

T h e facts of this case were as follows :—
A  suit was instituted io. the court o f  a munsif who had been 

ihvested w ith  the powers o f a Judge o f a Sm all Cause Court up to. 

a certain pecuniary lim it. The suit was registered  on the Sm all 

Cause Court side. Sometime a fte r  the w ritten  statemont had 

been filed, the M unsif w en t on leave and was succeeded by ,an 

officer who had not been invested w ith  the powers o f a Small 

Gauss Court. The latter officer passed an order transferring Lo 

the regu lar side a ll Small Cause Court suits which he then found 

pending in  the court and he tried  out those cases as regu lar 

suits. H e  dismissed the present suit. The p la in tiff appealed. The 

Subordinate Judge before whom this appeal came up for hearing 

held that no appeal lay. The p la in tiff filed  an application for 

revision o f that order.

Jogendra Nath Mukerji, for the applicant.

Babu Sital Prasad Ghose, for the respondents.

Ch a m ie R and P ig g o tt , JJ.— This is an application fo r rev is ion ' 

o f  an order o f the Additional Subordinatt> Judge o f Gorakhpur re 

jecting an appeal by the appellant on the ground that the suit out ' 

o f which it  arose was a Small Cause Court suit, and therefore no 

appeal lay. The facts are that the suit was institu ted in the c ourt 

o f a  M unsif who had been invested under section 25 o f the Bengal, 

N .-W X . and Assam C iv il Courts A ct, No. X I I  o f 1887, w ith  the

’̂ Givil Rsvision No. 139 of 1914.

(1) (1914) 12 A. L . J. R., 109, (3) (1903) 6 0. 0., 81

(2) (1891) LL.B ,, 13 All., 324. (4) (1904) I. L . R., 31 Calc., 1057.

(5) (1898) I.L .R ., 23 Bom., 8S2.
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jurisd iction  o f a Judge o f a Court o f Sm all Causes up to a GertaiQ 

pecuniary lim it. T lie  suit was reg is tered  on the Sm all Cause 

C ourt side. Sometime a fter the w ritten  statement had been filed  

the M unsif went on leave and was succeeded by  an officer who 

had not been invested w ith  the jurisd iction  o f a Judge o f a C ou rt 

o f  Sm all Causes. The la tter officer passed an order tran sferrin g  

to the regu lar side a ll Sm all Cause Court suits which he found 

pending in the court and tr ied  them out as regu lar suits. One o f 

those suits was the suit out o f  which this application  has arisen . 

The M unsif dismissed it  and the p la in tiff appealed. Th e  S u b 

ordinate Judge purporting to fo llow  the decision o f  this C ou rt 

in Mangal Sen v. Rup Ghand ( 1)  has held that no appeal lay. 

The facts o f  that case are not on all fours w ith  those o f the 

present case, for in  that case an order had been passed under 

section 25 o f the Code o f C iv il Procedure o f 1882, and the court 

was o f  opinion that under the last paragraph o f that section the 

court to which a Sm all Cause Court suit is transferred must fo r 

the purposes o f the suit b e  deemed to be a C ourt o f Sm all Causes. 

I t  is true that the learned Judges re ferred  also to  section 35 o f  

the Provincia l Sm all Cause Courts A c t  and indicated that their 

opinion would have been the same whether the case was trans

ferred  under section 25 o f the Code o f  C iv il Procedure or section 

35 o f the Prov in c ia l Small Cause Courts A c t. The decision 

referred  to  has been dissented from  by the Calcutta H ig h  Court 

in  Dtdal Ghandra Del) r. Hmn Navain Del) ( 2), and also by  

the Bombay H igh  Court in  Bam Ghandra v. Qanesh (3 ). In  

Oiidh the v iew  taken for severa l years past has been that which 

has been adopted by the Calcutta and Bombay H igh  Courts, vide 
Kamta Prasad v . Mahahal Singh (4 ). In  a ve ry  recent case 

Bhiam Behari Lai v . Kali (6 ) M r. JusTiai: K nox, who was one 

o f  the Judges, wh.o took part in  the decision o f  the case o f  

Mangal Sen v. Bup Ghand (1 ), held that in  a case o f  this kind 

the officer who succeeded the officer before whom the suit was filed  

was bound to try  such a suit as this as a regu lar .suit, A  decree 

had been passed in  the form  o f Sm all Cause Courts decree.

(1) (1891) 13 All., 324. (3) (1898) 23 Bom./382.

[2) (1304) I . L .K , 31 Oalo., 1057. (4) (1903) 6 0 . 0., 81.

(5) (1914) 1-2 A. Ju. J, B., 109.
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Mr. Ju s tic e  Knox held that the unsuccessful party had been pre* 

judiced by fche procedure adopted inasmuch as he had been deprived 

o f the righ t o f appeal, and he set aside the decree. The v iew  taken 

in the case o f Shiam Behcori Led v. Kali (1 ) is in  agreem ent w ith  

fche view taken by the Calcutta, Bombay and Oadh Courts and is, 

we think, correct. I t  seems to us that under section 35 o f A c t  I X  

of 1887 the Munsif who tried the suit, not having been invested 

w ith the jurisdiction o f a Court o f Small Causes, was bound to 

try  out the suit as a regu lar suit, and that there was a r igh t o f 

appeal against his decision. W e  a llow  this application, set aside 

the order o f the Subordinate Judge, return tlie  record to his 

court and d irect that the appeal be restored to the p en d in g  file 

and disposed o f according to law . Costs o f this application w ill 

be costs in  the cause.
Application allowed.

APPELLATE GIYIL.

Bsfore Mr. Justice Chamier and M }'. Justice piggoU.
K A S H I N A T H  i.iTD akothbk (D kcekb-holdees) v . K A N H A IY A  L A L  SHABx¥A

(E e o e iv e e ). *

Act No, I I I  of 1901 {Provincial Insolvenoff Act), seoiim 3i~Decree for sale of 
certain propej-ty was obtained by one of the oredilors— Prior to sale judgemeflt- 
deltor was adjudged insolvent— Position of oilier creditors.
Section 34 of the Provinoial Insoivenoy Act was intended to put the ora« 

ditoES of the insolvent who have not actually attaolied the property before the 

date of the order of adjudication in  as good a position as creditors of the insolvent 
■who but fo i his.insoivenoy would have heen entitled to a rateable distribution 

of the assets realised on an exeoution sale. Certain property was attached before 

judgement and a decree was subsequently obtained for its sale ; but prior to a 

sale actually taking place the Judgsment-debtor was adjudged an insolvent. 

Held, that as the order of adjudicaton was passed prior to the sale of the pro

perty i t  must be regarded as the property of the judgeroent-clebtor and as such 

was available to the general body of oreditors.

T he facts of this case were as follows:—
One Kashi N a th  and another brought a simple money suit 

in  the court o f the Subordinate Judge o f A liga rh , againsfe 

one Keshab Deo and obtained attachment before judgem ent o f 

certain immoveable property o f the defendant in  1909. In

*  First Appeal No. 34 of I9 l5, from  an order o f W, F . K irton , Seoond 

Additional Judge of Aligarh, dated the 27th of January, 1916.

(1) (1898) X. h. R., 23 Bom., 883,


