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court dismissed the suit pa  the ground that the C iv i l  Court had no 

juris diction. Mr. Dalai, D istrict Judge, on appeal reversed  the 

court o f first instance and granted the p la in tiff a declaration that 

the relinquishment was ineffectual against him and also granted  

an injunction restraining the zamindar from  in terfer in g  w ith  

the p la in tiff’s possession. _ In  our opinion the decision o f the 

court below  was correct. I t  is fu lly  covered by the decision o f 

this Court in  the case o f Jaigopal Narain Si'^gh V. Uman Dat 
( 1 ) w ith which we agree. W e  dismiss the appeal w ith  costs, 

Th e  objection is disallowed w ith  costs.

Appeal dismissed.

REVISIONAL CIVIL.

Before M r. Justice Ohamier and Mr. Jusiioe Figgott. 
K H E S H T B A P A L  SH AE M A (P la in tie ’E’) v. PAN C H A M  S IN G H  VAB M A

(Dee’Endant).*
Trmiemarh'--Inpi'ngeiri6nf>--Action for—•Advertisement and circular~Cause of 

aotwn—Jwisdwiicn of court where advertisement iii;publisli6d.
A  tradei is not entitled to pass off his goods aa goods of anptliar trader 

by selling them under a name which is likely to deceive purchasers (whether 

immediately or ultimately) into the belief that they are buying goods of 

another tradei'.
■'' ■■ The defendant, a resident of Gaya, published advertisements and distribut

ed hand-bills at Muttra in  the Agra Judgeship advertising his medicine known 

as Asli ‘ Sudha Sindhu.’ The plaintiff alleged that ‘ Sudha Sindhu ’ wag hia 

registered trade mark and he brought this suit for an injunction and for damages 

in the eotirt of the Subordinate Judge of Muttra. Held that a trade mark could 

be infringed by means of advertisements and as the cause of action arose partly 

atMuttra, the courts there had jurisdiction to entertain the suit. Jay v, 
LadJer (2), Bourne y. Swan and Edgar Limited (3)., Frank Beddaway v. 

George Balifiam (3), referred to.

T h e  facts of this ease were as follows - 

The plaintiff came into court bn the allegation that he had for 

many years been making and selling in M uttra a medicine which 

he.had named “  Sudha Sindhu ” {“ Ocean o f N ectar ” )  ; that he 

received large orders from  the mufassil for the medicine in  

answer to advertisements ; that the defendant, a resident o f 

G^ya, had advertised for sale at Gaya a medicine made by hiiji

*Givll Revision No. 148 of 1914.
, (1) (1 9 ll] 8 A, L . J. E,, 69S, (3) (1903) L . R., 1 Oh. B., 211,

f2) (1888) L . B., 40 OK. D., €49. (4) (1896) A.O.; 199,
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and named “  Asli Sudha Sindhu ” (“ Genuine Ocean o f N ecto r 

tbab adverfcisements o f  the defendant’s medicine had appeared in 

papers published in  Muttra, and in  circulars and hand-bills 

distributed in M u t t r a ; and, that the p la in tiff’s trade m ark or 

trade name had thereby been in fringed  by the defendant w ith  

the object o f leading the public to be lieve  that they w on ld  get 

the p la in tiffs  medicine known as “  Sudha Simdhu ”  from  the 

defendant. The p la in tiff brought the suit in  M uttra  fo r  damages 

and for injunction.

The Subordinate Judge o f M uttra  was o f opinion that on the 

facts a lleged  by the p la in tiff the proper court to take cognizance 

o f the suit was the court at G aya, and w ithout go in g  in to the^ 

merits o f the case he returned the plaint for presentation to  that 

court. This order being upheld on appeal by the D is tr ic t Judge 

o f A g ra , the p la in tiff applied in  revision  to the H ig h  Gourfc.

The H on ’ble D r. Tej Bahadur 8apru (w ith  him The H on ’ble 

Pandit Motilal Nehru), fo r  the applicant.

T h e  question is whether on the allegations in  the p la in t the 

cause o f action did or did not arise, e ither w holly  or in part, in 

M uttra. F o r the purpose o f this case the statements in the p la in t 

must be assumed to bs correct. A ccord in g  to the p laint the name 

“  Sudha 8indhit, ” is a reg istered  trade mark which the defend- 

anli has infringed. I f  a person advertises as his own a tx'adet 

mark beloaging to  another he thereby in fringes it. A n  use o f 

the trade mark or name in  advertisem ents in  such a w ay that 

the public is lik e ly  to be deceived thereby is an act o f in fr in g e 

ment, Halsbury’s L aw s  o f England, Vol. 27, pp. 767 and 768. 

I t  is not necessary, nor is i t  an essential part o f the cause o f action, 

that any one should have been actually deceived into buying 

the defendant’s goods under the b e lie f that he was g e tt in g  the 

plaintiff^s goods. The d istribution o f hand-bills and the pub

lication  o f  advertisements in M uttra  is the in fringem ent com

plained o f  and g ives the p la in tiff his cause o f action. H e  can  ̂

therefore, sue in M u ttra .

The H on ’ble D r. Sundar fo r the respondent

In fringem ent o f a trade m ark consists in  passing o ff or selling 

goods by a deception caused by the defendant’s use o f 

plaintiff*s trade mark. Th ere  must be an a,ctual sale and aetu îl
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deception o f some one to g iv e  the p la in tiff a cause o f action for 

damages or injunction. Advertisem ent alone, so long as no sale 

has taken place in  pursuance o f  it, does not amount to an in» 

fringem ent. The reported cases on this subject, namely, in fr in g e 

ment o f trade mark, are cases in  which the defendant was selling 

goods w ith in  the jurisd iction  o f  the court in which the suit was 

hrought. In  this case it  is not all eged that the defendant sold 

or even  o3"ered for sale any goods w ithin the ju risd iction  o f the 

court a t Muttra.

The H on ’ble Dr. Tej Bahadur Sapru, in rep ly

N e ith er actual sale nor exposure for sale is necessary to  

establish infringem ent. The essenfcial foundation o f the action 

is a representation to the public that the p la in tiff ’s goods are 

the defendant’s goods ; the representation may or may not achieve 

ifes purpose, and it is not necessary to prove that any person has 

actually been deceived. Bourne v . Swan and Edgar, 
Limited (1), Franh JReddaway v. 'George Banliam ( 2), John 
Smidt V. F. Rediaway and Go. (3 ) Mwnnco Lai Serowjee v. 

Jawala Fraaad (4).

Chamieb and P iggo tt, JJ.-~Th is is an application fo r revision 

o f an order o f the D istrict Judge o f A gra , confirm ing an order o f 

the Sabordinate Judge o f Muttra, directing that, the p la in t be 

returned to the p la in tiff for preseutafcion to the proper court. 

Th e  suit was one by the applicant fo r damages on account o f 

a lleged  infringement by  the defendant o f the applicant’s trade 

m ark  The applicant has for a considerable tim e been selling 

a medicine under the name o f Sudha Sindhu which, w e under

stand, m eans‘Ocean o f N ectar’ in  .the course o f his business at 

Muttra. H e  sells chiefly on V . P .P . orders received in  response to 

advertisements which he puts in the papers. Th e  respondent, who 

is a resident o f Gaya, sells a medicine which he calls Asli Budha 
Shidhu in  the same way. The applicant’s case is that his trade 

mark which has been duly registered has been in frin ged  by the 

respondent. The a lleged  in fringem ent is an advertisem ent o f  t te  

jfespondent’s medicine in papers published in  M u ttra  and in 

circulars and hand-bills distributed in the same place. The courts 

(1) (1903) L . R., 1 Oh. D „ 211 at p. 223, (3) (190S) I .  L . B., 32 Oalo., 40L

(3 ) (1896) h  B., A, 0., 199 at p. 208, (4 ) (1908) I  L.E., 85 Oalo,, SIX*
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below have held that the suit should have been brought in  Gaya. 

Th ey  have treated i t  as a question o f  convenience rather than as 

a question o f law. But i f  the applicant can show that the cause 

o f action arose w holly or in part w ith in  the lim its o f  the ju r is 

diction o f the Subordinate Judge o f Muttra, he is en titled  to 

maintain his suit in  Muttra. T h e  question is whether th e publi

cation o f the advertisem ent, by the respondent^ o f his medicine, 

Asli Sudha Sindhu, in  papers, hand-bills and circulars published 

in  M uttra  is an in fringem ent o f the applicant’s trade mark. F o r  

the purpose o f this application w e  must o f  course assume that 

the applicant is en titled  to the trade m ark vrhich he claims, and 

that the respondent’s advertisem ent is calculated to induce people 

to be lieve  that they w ill g e t  from  him the applicant’s medicineir 

N o  authority has been produced in support o f  the argum ent that 

such an advertisem ent cannot be an in fringem ent o f the trade 

mark. On the other hand several English cases have been cited 

which show that i t  has been held fo r some years past that a 

trade mark may be in frin ged  by  means o f an advertisem ent. W e  

think it  is sufficient to re fe r to the decisions in  Jay v. Ladler 
( 1 ) ,  Bourne v. Swan and Edgar, Limited ( 2), and to the in

junction  which was issued by  the House o f Lords in  the case o f 

Frank Beddaway v. George Banliam (3 ). On the authorities we 

must hold that i f  the facts are as a lleged  by the applicant his trade 

m ark has been in fr in ged  w ith in  the jurisd iction  o f the Subordinate 

Judge o f M uttra. W e  therefore a llow  this application, set aside 

the orders o f the courts below  and d irect that the record  be 

returned to the court o f first instance and the suit restored  to 

the pending file to be disposed o f according to  law . Costs here 

and hereto w ill be costs in the cause.

Application allowed.
(1) (1888) L. B., 40 Oh. D., 649. (2) (1903) L.R., 1 Oh. p. 211.

(3 ) (1890) L . U ,  A . a .  199,
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