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of sanction on its m erits, upon a complete rev iew  o f the entire

facts. The proceedings out o f which the m atter now before me

has arisen have been o f condderable duration and occupied the

Vi attention o f several courts.
B h e o  D A r i L .  p  I t  1 r

[T h e  judgement then proceeds to discuss lu ily  the lacts and

the evidence.]

I  do not th ink this is  a suitable case fo r  a prosecution and I  

revoke the order o f sanction pa^sad by the eouro below .

Sanction revoked.

440 TUB INDIAN LAW REPORTS, , [VOL. XXXVII.

APPELLATE CIVIL.

Before Mr. Ji^atice Ohamier ani Mr. JtiHia Pijgott,
M a y \  B IN D A  P E iS A D  (Opposites P A a iz ) v . B A G H U B IK  S A R iN  am*d o th e b s

_________ !____  (A p p u c a n t s ).*

CivU Procedure Oodfi (1903), O 'der X L  VII, rule 1— Revkw of judgement—
Adducing of fu>rther evidence,not suffioienL ground
A n  application-was ma'le to a Disbdo'; Judge for a reyiow of lais order 

that a certain property was nob tha pi-op^jrty of an insolvent. Tua ground 

upon whioh. the applici-tion was in (julisfcanco inado was that i f  another 
opportunity was given to the anplicinfcs they would s itiafy the courli that its 

former order was wrou". Meld, that this was not a ‘ sufticiant reason ' 
for entertaining the applioatioa v/ithin the moaning of Order X LV IT , rule 1 

of the Oivil Procedure OocIj.

T h e  facts of this case were as foliows :—

In  the course o f certain iu so lveacy proceedings the rece iver 

took possession o f a  briok-kila  as being the p r^ p jr ty  o f the 

insolvent, Abdul Haq. The appellaat filed an objection claim ing 

a half-share as orig ina lly  belonging to him as a partn er o f 

Abdul H aq  and th3 other half-shire as having b jou  purchased 

by him from  Abdul H aq  more than three months p rio r to tile 

application in insolvency. Security  was furnished and the court 

ordered the sale o f the k iln  to be stayed. The I'espm deat-j, who 

■wore two of the creditors, filed  an applioatijn  calling ia  question 

the sufificiency o f the security, and asserting that the purchase by 

the appellant was fraudulent, and that he had no t it le  to any 

part o f the brick-kiln. On tho 21st of January, 1915, the court 

released the kiln from  atta-ihment, fiad iag  ihat the appellant was

*£'i3‘st Appeal No. S7 of 1915, from an order of L . Johnston, D istrict Judge 
l&f Meei'xit, dated the lO iii of iFebniHiy, 1915,
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owner o f h a lf as partner and o f  ths other h a lf by a va lid  pur

chase. O j  the 26tb o f January, 1915, the respondents app lied  fo r  

a rev iew  o f thi.3 judgomenb on the ground that certa in  facts had 

not been brought to  th j notice o f  the court. I t  was not shown 

that th 3re was any new  and impartanfc m atter, which could not 

have been brought to tho notice oi the court by  the respondents 

at the form er hearing, or that there was any m istake or error 

apparent oq»*the face o f the record. The Judge, how ever, 

gran ted  the application fo r  rev iew  on the 10th o f February, 1915, 

and held that the appellant had no tit le  to the brick-kiln, and 

ord-ered the sale th e reo f by the receiyei'. Tha objector appaaled 

to thd H igh  Court against this order.

Babu Harmdra Krishna Mukerji (w ith  him M r. A, E. G, 
JtIamiUon)t fo r the a p p e lia n t:—

Th e Judge in  hia o rd .r  o f the 21st of January, 1915, d 3aifc w ith  

a ll the objjction.i o f  the respondents and found on the evidence 

that tha apjjeliant wa:i the ow ner o f tha w hole kiln. T h e  res

pondents did  not m ake out any case for re v iew in g  this order. 

N o  new  fact which was bayoud the kaow iedge  or means o f kn ow 

ledge o f  the respondeats a t the d i t e  o f the fird t order was dis

closed or a lleged  in  the application  fo r  rev iew . There is no 

apparent mistake or error. The words for any other sufficient 

reason " i  a order X L V I l ,  ru le 1, o f the C i^ il P rocedure Code are 

to b e ‘ takea ejusdem generis w ith  what precedes them. I f  the pro

duction o f fresh m atter or evidence is sought to be made the basis 

of a review , the circumstances under which that can bo done are 

la id  down in  the Erdt part o f  clause (1 ) o f order X L V i l ,  ru le 1, I f  
the fresh m atter or ev id  .nee tail to satisfy the conditions laid, down 

in the first part it  cannot be made the basis o f a re v iew  as coming 

under the clause, fo r  any other sufficient reason.”  I t  xs not a 

proper ground for g ran tin g  a rev iew  th a t a Judge b y  go in g  

through the evidence a second tim e m ight a rr iv e  at a d ifferen t 

conclusion. Chunder Ghurn v. Aujgrodany Loodunram Deb (1).

Babu Sital Frasad Ghoah, fo r  .the respondents :—

Th e order o f  the 21st o f  January, 1915, did not fu l ly  dispose o f 

a ll the objections o f  the respondents. N o t  being a final judgem ent 

it  was open to be  reconsidered w ith  a v ie w  to a comjplete 
(1) (1876) 25 W. li., 324. -
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adjudication o f all the m atters in dispute. The grounds upon 

which the rev iew w as sought came under the clause, “  fo r any 

other sufiScient reason.” Those words have nowhere besn defined. 

The language used is o f  very  w ide im port and the intention, o f the 

Leg is la tu re  was to g iv e  the w idest d iscretionary powers to the 

courts to  entertain an,application  fo r  re v iew  upon grounds which 

i t  m igh t deem bo ba sufficient. The la ter order o f the Judge 

has been passed afber a fu ll and complete consideration o f  a ll 

the facts and circumstances o f the ease. Th e  form er order was 

more or less summary and required to be reconsidered in  fu rther

ance o f  the ends o f justice.

Cham iee and P ig g o tt, JJ. :— This k  an appeal by lea ve  o f 

the court under section 46, sub-section . (3 ) o f  the P rov in c ia l 

Insolvency A ct against an order o f the D istric t Judge o f M eeru t, 

a llow ing  an application presented by the .respondents fo r  rev iew  

of a previous order, whereby the appellant’s half»share in  a 

brick-kiln had been releassd from  attachment and declared  not 

to  be availab le as assets for the paym ent o f the debts o f one 

Abdul H aq, who had been declared an insolvent. On the 27th o f 

June, 1914, Abdul H aq  applied to  be declared an inso lven t and 

named eleven creditors, among whom w ere the tw o respondents 

Eaghubir Saran and Badr-ud-din. On August 27th, he was 

adjudicated an insolvent and on Septem ber 24th, the D epu ty  

N a z ir  o f the court was appointed receiver. The rec e iv e r  attached 

or took possession o f the brick-kiln, whereupon the appellan t ob

jected  saying that the brick-kiln was his property. H e  explained 

that it  had been the property o f h im self and his partner A bdu l H aq, 

and that Abdul H aq had on March 26th, 1914, transferred 

to him his half-share in the brick-kiln for valuable consideration. 

Thereupon the D istrict Judge d irected  that the sale o f the brick

kiln  which had been ordered should Ije postponed. The appellant 

had brought a suit in  the Subordinate Judge’s Court fo r  a declara- 

tion o f his t it le  as owner o f the brick-kiln  against Ram  Ohander 

and the insolvent. The D istric t Judge accepted the appellant’s 

admitted half-share in  the brick-k iln  as sufficient secu rity  for 

any loss which m ight result from  the postponement o f  the sale, 

and thereiipon the respondents Eaghubir Saran and Badr-ud-din 

presented a petition objecting to th'e acceptance o f Binda Prasad’s
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lialf-isliare as security, and a lle g in g  that t.lie transfer o f the insol

ven t’s half-share to him  was voidab le and should he set aside 

ander sections 36 and 37 o f the Inso lvency Act. January I9 th  

was fixed for hearing and u ltim ate ly  the case was taken up on 

the 21st when the D is tr ic t Judge rejected  the p e tition  o f  Raghu- 

b ir Saran and Badr-ud-din and released the whole o f  the b rick 

k iln  from  attachment, finding that the sale by the in so lven t o f 

his half-share in  the brick-kiln to B iada Prasad was va lid  and 

could not bs set aside. S ix days la ter Raghubir Saran and 

Badr-ud-din presented a p e tition  to the D is tr ic t Ju dge  fo r  

rev iew  o f  the order just mentioned. N otice  was issued and the 

D istrict Judge on F eb ru ary  10th, 1915, g ran ted  the app lica 

tion  for rev iew , set aside his order o f January 21sfc and fixed  a date 

fo r  the further hearing o f the case noting that the parties 

should produce evidence regard ing the good fa ith  o f the trans

action which had been  impugned. Th e  D is tr ic t Judge ordered  

the re-attachment o f the brick-kiln and directed the rec e iv e r  

to sell the bricks as soon as possible and deposit the proceeds 

in  court. I t  is against this order that the present appeal was 

filed. On the application o f the appellant the sale o f the bricks 

was postponed pending the disposal o f  this appeal.

On behalf o f the appellant it  is contended that the respon

dents Raghubir Saran and Badr-ud-din showed no sufficient cause 

fo r a rev iew  o f the order o f January 21st, 1915. I t  was not 

suggested in  their p etition , and it  is not suggested now, that 

they discovered any new  and im portan t m atter or evidence, which 

was not within, their know ledge or could not have been produced 

b y  them before the order o f January 21st was passed. Nor was 

it  suggested that there was any m istake or error apparent on the 

face o f the record. W hen  the respondent’s learned pleader was 

asked by this Court to  state the ground on which the app lica

tion  fo r rev iew  was based, he said that a rev iew  had been asked 

for fo r other sufficient reason w ith in  the m ean iag o f order 

X L V I I ,  ru le 1 , o f the C iv il Procedure Code. I ’rom the app li

cation i t  appears to us that the ground fo r  rev iew , i f  there was 

a ground at all, was that i f  the D is tr ic t Judge allowedi the 

applicants another opportun ity o f  producing evidence ihey 

m igh t persuade him that the v iew  taken by him  on January
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21st was erroneous. The D is tr ic t Judge in  gran tin g  the ap

plication for revieiv and setting aside his previous order does 

not say that he is satisfied that his previous order was w rong, 

and does not in any w ay indicate his reason fo r  a llow in g  the 

application beyond this that he thought that there was a case 

for fu rther enquiry. I t  seems to  U3 that no sufBcient ground 

was made out for a re v iew  o f the previous order. A n  a ttem p t 

was made on behalf o f the respondents to show that the question 

o f the va lid ity  o f the transfer o f h a lf o f tho brick-kiln, was not 

considered by the D is tr ic t Judge before passing his firs t order ; 

but an examination o f the order shows that the D is tr ic t  Judge 

did apply his mind to  that v e ry  question. H e  re fers  at the b eg in 

ning o f his order to the application o f N ovem ber 19th, 1914, 

and says that the question is whether the transfer to B inda 

Prasad should be cancelled under section 36 o f the Inso lvency A c t. 

I t  is therefore quite clear that the question was before the 

court and was decided upon such m aterials afs w ere ava ilab le! 

Under the circumstances we do not think that the application 

for review  should have been allowed. W e  therefore a llow  the 

appeal and set aside the order o f  the D istric t Judge, dated 

February 10th, 1915, w ith  costs. I t  appears to ns that the 

appeal has been, over-valued. W e  fix  the V a k il ’s fee  in this 

Court at Rs. 50, f ifty  rupees, only. ■

Appeal allowed.

B'ULL BENCH.

Before b'ir 'Eefiry BicJiat'ds, Knight^ Ghief JusUcSy Justice S ir  Pramada Charan 

Banerji and Mr- Judice Tadiall.
B E IJ  K U M A Ii L A L  a k d  others (Dai?ENDA-NTS) V. SlliSO K U M A R  M ISRA 

AITD OTHEES (P lAINTIETS) AHD MOHAEr L A L  ASD ANOIHEB (D b pen d a n 't s).'  ̂
Act No. X I I o f  1851 {Nodh-Western Provinces Rent Aotl’—Mortgaga of oocu- 

^ancy holding— Belinq^icishmejit— Bight&of Mortgagee.
An occupancy tenant mortgaged his oocupancy holding at; a tim e when the 

Eent Act of 1881 was in force. In  the year 1911, he euterad into an agreement 
■with, his zamindars to relinquish his lights with tho obpct of defoating the 
rights of the mortgagee— Bdd, that the relinq,uishment was ineffectual as 
against the mortgagee. Jaitjojoal Narain S'aighy.TJmoMDat { ! )

«  Second Appeal No. 14-3 of 1914, from a decree of B. J. Dalai, D istrict Judge 
of Benares, dated the I8fch of Septem ber,; 1913, reversing a decree of Rup 
Kishan Aga, Muosif of Jaunpiar, dated the 28th of Fehtuary, 1913-

(1) (1911) 8 A. L . J, K , 695.


