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is forthcoming, such as to justify the insolvency court in taking
possession, either of the shop in the Kuli Bazar or of the property
purporting to be dealt with by the deed of gift of 1908, as assets
belonging to Nand Kishore at the time when he was declared
insolvent, and therefore available for the satisfaction of his credi-
tors, it may be that the question of subjecting Nand Kishore to
punishment for his dealings in this connection may require fur-
ther consideration. Unless and until something of the sort occurs,
I am not of opinion that the facts which were before the courts
below were such as to justify the application of section 43 of the
Provincial Insolvency Act in this case. My order is that the
order of the court below is set aside and that the security which
T understand Nand Kishore has furnished for his attendance,
if required, is hereby discharged. I make no order as to
costs.

“Conviction set aside.

APPELLATE CIVIL.

Beforz Mr. Justice Chamier and Mr. Justice Piggott,
ABDUL GHAFPAR (Derewpant) v. NUR JAHAN BEGAM (PoAINTIFF) AND
MUMTAZ-UD-DIN anD oTBERS (DEFENDANTE).*

Aet No. IX of 1908 (Indian Limitation det), schedule I, article 62— Limitation—
S uccession certificate obtained by one of the heirs of « deceased persoRidS uit
by remaining heir for vecovery of her share,

A cerfain Mohammedan in the year 1903 obtuined a sucoession cerlificate
to realise debts due to his deceased uncle and realised some of those deb%s, In
the year 1913, the widow of his brother, who had died subsequent to the death
of his unecle, brought the present suit for her husband's share of the money
realised. ~ Held, that article 62 of the first schedule to the Indian DLimitation
Act, 1908, governed the suit, and as no money had been realised by the holder
of the suocession certificate within three years of the suit it wag barred by limi-
bation. Aming Bibi v. Najm-un-nissa Bibi (1), Parsotam Rao Tantia v. Rudhe
Bai (2), Maséh-uddin v. Imtioz-un-nissa Bibi (3), Mahomed Walib v. Makomed

dmear (4), followed. Umardaras Ali Khanv. Wilayat Al Khan (5) distin-
guished. ‘

s

* First Appeal No. 2 of 1915, from an order of Srish Chandra Bagy, District
Judge of Budaun, dated the 18th of November, 1614,

{1) (1915) . L. R, 87 AL, 233.  (8) (1915) L L. R., 37 AlL, 40.
(3) (1915) L L. R, 37 AIL, 818.  (4) (1905) T. L. R., 82 Calo, 527.
{5) (1896) I L. R. 19 All, 169,
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THE facts of this case were as follows:—

One Najm-ud-din died in the year 1901, leaving among his
heirs two nephews Abdul Ghaffar and Zahir-ud-din. Abdul Ghaffar
obtained in March, 1908, a succession certificate entitling him to
realise certain debts due to Najm-ud-din, deceased. Zahir-ud-din
died in December, 1906, and his widow, Musammat Nur Jahan
Begam, succecded to his property. In July, 1913, she brought a
suit against Abdul Ghaffar for rendition of account of all sums
collected by him, on the authority of the succession certificate, on
behalf of all the heirs and for recovery of her deceased husband’s
share of those sums. In the suit it was found that Abdual Ghaffar
had not received any sum within three years of the suit, and
applying article 62 of the Limitation Act, the Subordinate Judge
dismissed the suit as barred by limitation. On appeal the District
Judge holding that article 120 applied to the case remanded the
suit. The defendant appealed to the High Court.

Mzr. 8. A. Haidar, for the appellant :—

The casc is governed by article 62 of the Limitation Act. Any
sum of money received by the appellant by virtue of the succes-
sion certificate was money received by him for the use of all the
heirs entitled to a share in it ; in other words, the suit is in the
form of an action for money had and received and is governed
. by article 62 of the Limitation Act.

[P1ecorT, J.—What do you say to the applicability of article
123 to this case 7]

It was held in the of case of Umardaraz Ali Khan v. Wilayat
Ali Kham (1) that article 123 did not apply to acase like the
present, where the defendant was not a person who  either as an
executor or an administrator represented the estate of a deceased
person and was not under a legal obligation to distribute the
shares to those entitled to them. Section 10 of the Limitation

Act applied to, express trusts and had no application to this

case. 'Admittedly there was no express trust. The mere fact
of a man’s obtaining a succession certificate did not make
him a trustee. The case of Amina Bibi v. Najm-un-nisse
Biti (2) was in all respects similar to the present case,

Reference was made to Kundan Lal v. Bamsié Dhar _(3)‘,]

(1) (1896)I. L. R, 19 AlL, 169, = (2) (1915)1. L. R., 87 AlL, 238, .
(8)-(1880) I L. R.,’3 AlL, 170,
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Mohomed Wahib v. Mohomed Ameer (1), Masih-ud-din v.
Imtiaz- un-nissa Bibi (2).

The plaintiff had treated the defendant as an agent on her
behalf. No relation of principal and agent existed between
Zahir-ud-din, the husband of the plaintiff and the defendant. By
obtaining the succession certificate the defendant did not become
an agent on behalf of the other heirs. Even assuming for argu-
ment’s sake that an implied agency was created that agency
terminated, under section 201 of the Contract Act, on the death
of Zahir-ud-din which took place more than three years prior to
this suit and therefore it is barred by article 89 of the Limitation
Act. There was no renewal of agency, much less a fresh agency,
between the widow of Zahir-ud-din and the defendans,

" Mr, 8. M. Mar (with him the Hon’ble Dr. Sundar Lal), for
the respondent,—

The present case was covered by the ruling in Umardaras
Ali Khan v. Wilayat Ali Khan (8) which lays down that
article 120 of the ILimitation Aect, and not article 62 was
applicable to a case like the present. That ruling was founded
on the authority of the Privy Council ruling in the case of
Mahomed Riasat Ali v, Huasin Banw (4). In that case the
Privy Council laid down that there was no article of the Limi.
tation Act, applicable to cases of this nature except article 120.
It must be taken, therefore, that their Lordships of the Privy
Couneil considered the question of the applicability of article 62
and held it to be inapplicable, although no express reference was
made to it The fact that the defendant, as ome out of several
Leirs entitled to share in the assets of Najm-ud-din, obtained a
succession certificate and realised monies belonging to all the"
heirs by virtue of it made him, to all intents and purposes, a

trustee of those monies for the benefit of those heirs; and no

period of limitation could bar a suit against him. He realised
the monies while holding a fiduciary character. The defendant’s
position was at least that of an agent with regard to the other
heirs, and among them, Zahir-ud-din. His position of agency
continued after the death of Zahir-ud-din, with regard to the
(1) (1905) L. L. R., 82 Calc, 527, (8) (1896) L L. R., 19 AlL, 169,
(2) (1914) L L. B, 8TAIL, 40.  (4) (1893} . L. R, 21 Calo., 157.
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latter’s reprasentative, namely, the plaintiff. Gurudes Pyne v.
Ram Navain Szhw (1). The case in I L. R, 8 All,, 170, relied
on by the appellant was not followed in the case in I. L. R., 19
All,, 169.

Mr. 8. A. Haidar, was heard in reply.

sranmigr and Pracorr, JJ.:-~This i3 an appeal against an
order of remand passed by the District Judge of Budaun. The
facts are that one Naojm-ud-din died in July, 1901, leaving a
widow Zab-un-nissa, a brother Hamid-nd-din, and two nephews
Abdur Ghaffar and Zahir-ud-din.  In March, 1908, Abdul Ghaffar
obtained a succession certificate in respect of the debts due to the
dsceased.  Zahir-ud-din dicd in 1908, and his rights devolved
directly or indircetly upon the plaintiff-respondent Nur Jahan
Begam, who in July, 1918, brought the present snit against
Abdul Ghaffar claiming an acecount of all sums received by him
as holder of the succession certificate, and payment of what might
be found due to her. The Subordinate Judge dismissed the suit,
holding that it was governed by article 62 of the first Schedule to
the Limitation Act, and was barred by thav article, inasmuch
as it was proved that no sum had been received by Abdul Ghaffar
within three years of the suit. . On appeal the District Judge
held that the suit was governed not by axticle 62, but. by armcle
120 and remanded the suit for trial on the merits.

The District Judge has relied upon the decision of this Court
in Umardoraz Ali Khon v. Wilayat Al Khan (2). The facts
of that case do not differ in essential partieulars from the facts
of the present case, except that the defendant in the present case
obtained a suncession certificate, whereas the defendant in that
cass does not seem to have done so. The court was disposed to
follow the decision in Kundan Lal v. Bamsidhar (3), but con-
sidered itself bound by the decision of the Privy Council in
Mahomed Ryasat Ali v. Hasin Bamu (4), to hold that the
sult was governed by article 120. It seems to us that the
decision of the Privy Council in the case mentioned had no appli-
cation to the facts of the case of Umardaraz Ali Khan v.
Wilayat Ali Khan (2). The case before the Privy Council was

(1) (1884) I. L, R, 10 Calo,, 860.  (8) (1886) L L. R., 8 All, 170.
(3) (1896) I. L. R., 19 All, 169. (4) (1899) 1. L. R, 21 Oslo., 167,
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"one in which the widow of one Mosheraf Ali claimed the moveable
—~ and immoveable property of her hushand from a brother of the
G‘ﬁ‘ﬁ .5 deceased who had taken possession. Their Lordships held that
NUR".’):AHAN the claim to cash and moveables was governed Py article 120.
Beesx.  Article 62, which of course had no application to the claim for
moveables, does not seem to have been mentioned at all. The
cash in question had not beun received from any one, but had
been seized by the defendant upon his brother’s death. We do
not think that the decision of the Privy Council obliges us to hold
that such a ease as this is governed by axticle 120, In the recent
case of Aming Bibi v. Najm-un-nisse Bibi (1), it was held that a
suit like the onc before us was governed by article 62. In his
judgement in that case TuDBALL, J., referring to the cage of
Umardaraz Ali Khan v. Wilayat Ali Khan (2), said that article
62 was not mentioned at all in the judgement in that case, but he
-must have overlooked the last paragraph of the judgement at
page 172 of the report, where article 62 was mentioned and was
held to be inapplicable on the strength of the decision of the
Privy Council. The decision in the case of Umardaras Ali
Khan v. Wilayat Ali Khan (2)is a direct authority in favour of
the respondent’s contention, but for the reason already stated we
think that the court was wrong in supposing that the point was
covered by the decision of the Privy Council.

We prefer the latter decision in the casc of Amina Bibi v.
Najm-un-nissa Bibi (1), which is supported by the decisions in
Parsotam Rao Tantia v. Radha Bai(3), Masih-wd-din v. Imtiaz-
un-nisse Bibi (4), and Mohomed Wahid v. Mahomed Ameer (5).
The circumstance that the defendant-appellant held a succession
certificate does not appear to us to differentiate the case from
cases in which one of several heirs receives payment of a debt dus
to the deceased though he does mnot hold a succession certificate.
In our opinion the Subordinate Judge was right in holding that
 the suit was barred by limitation. We allow this appeal, set aside

‘the order of the Distriet Judo‘u and dlf:IDIS‘S the suib with costs
1hroughout

1915

Appeal decree‘d.
(1) (1916) TL.R., 87 AL, 243 (3) (1915) L. T R., 87 AL, 8.8, ‘

(3) (1896) I L. R., 19 AlL, 169, (4) (1915) . . R, 87 All, 40.
(5} (1905) I. L. R., 82 Qilo., 527



