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is forthcoming, such as to ju stify  the insolvency court in  tak ing 

possession, either o f the shop in the K u li Bazar or o f the p roperty  

purporting to be dealt w ith  by the deed o f g i f t  o f  1908, as assets 

belonging to N and  K ishore at the tim e when he was declared 

inso lven t, and therefore ava ilab le fo r  the satisfaction o f his cred i

tors, i t  m ay be that the question o f subjecting Nand K ishore to  

punishment for his dealings in  this connection m ay requ ire fu r

ther consideration. U n less and until something o f the sorb occurs, 

I  am not o f  opinion thafc the facts which were before the courts 

below  w ere  such as to ju s tify  bhe application o f section 43 o f  the 

Provincia l Insolvency A c t  in  this case. M y  order is that the 

order o f the court below  is set aside and that the security which 

I  understand Nand K ishore has furnished for his attendance, 

i f  required, is hereby discharged. I  make no order as to 

costs.

Conviction set aside.

APPBLLA.TE CIVIL.

Before Mr, Justice Ohamier and Mr. JiMstice Piggott.
AB D U L GHAPjPAK ( D e f e n d a n t )  v .  N U B  JAH AN  BEG-AM ( P l a i n t i f f )  a n d  

M U M TAZ-U D -D IN  a n d  o t h e b s  ( D e p e n d a n t s ) . *

Aol Ifo. I X  of 1908 {Indian Limitation Act), schedule I, article —Limitation— 
Succession certificate obtained by one of the heirs of a deceased persoi^0^uit 
hy remaining heir for recovery of her share,
A cecfcain Mohammedan in the year 1903 obtained a sucoession oerLificate 

to  iealise debts due to bis deceased uacla and realised some of those deb'is. In  

the year 1913, the widow of h.ia brother, who had diad subsequent to the death 

of his naole, brought the present suit for her husband’ s share of the money 

realised. that article,62 of the first schedule to the Indian L im itation
Act, 1908, governed the suit, and aa no money had been realised by the holder 

of the succession certificate within three years of the suit it was barred by lim i- 

tation. Amina Bihi y. Najm-un-nissa Bihi (1), Parsotam Hao Tantia v. Radha 

Bai (2), Mmth-uddin v. Imtias-un-nissa Bibi (3), Mahomed WaMb v. Mahomed 

AmeeiT (4), followed, JJmardaras Alt Khan v. Wilayat Ali Khan (5 ) distin- 
guished.

* First Appeal No. 2 of 1915, from an order of Srish Ghandra Basu, D istrict 
Judge of Budaun, dated the 18th. of November, 1914.

(1) (1915) L  L. B., 87 All., 238. (3) (1915) I. L .  B., 37 A ll., iQ.
(2 ) (1915) I- L . R., 37 All., 818. (4) (1905) I. L . R., 32 Oalo., 627.

(5) (1896) L L .  E. 19 i l l . ,  169.
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T h e  facts of this case were as follows :—
One Najm-ud-din died in  the year 1901, leav in g  among his 

heirs tw o  nephews Abdu l Qhaffar and Zahir-ud-din. A bdu l Ghafiar 

obtained in March, 1903, a siiccession certificate en titlin g  h im  to 

realise certain debts due to Najm-ud-din, deceased. Zahir-ud-din 

died in  December, 1906, and his w idow , Musammat N u r  Oahan 

Begam, succeeded to  his property. In  July, 1913, she brought a 

suit against Abdul Ghaffar fo r  rendition o f account o f  a ll sums 

collected by him, on the authority o f the succession certificate, on 

behalf o f all the heirs and fo r recovery  o f her deceased husband’s 

share o f those sums. In  the suit i t  was found that Abdu l Ghaffar 

had not received  any sum w ith in  three years o f  the suit, and 

app ly ing artic le  62 o f  the L im ita tion  A c t, the Subordinate Judge 

dismissed the suit as barred b y  lim itation . On appeal the D istrict 

Judge holding that artic le 120 applied  to the case remanded the 

suit. The defendant appealed to the H ig h  Court.*

M r. JS. A. Haidar, fo r the a p p e lla n t:—

The case is governed  by artic le  62 o f  the L im ita tion  Act. A n y  

sum o f money rece ived  by the appellant by v ir tu e  o f  the succes- 

sion certificate was money rece ived  b y  him fo r  the use o f  a ll the 

heirs entitled  to a share in  i t ; in  other words, the suit is in  the 

form  o f  an action fo r  m oney had and received  and is governed  

by artic le 62 o f the L im ita tion  A ct.

[ P i G G O T T ,  J .— W h a t do you say to  the app licab ility  o f  a rtic le  

123 to this case ?]

I t  was held in the o f  ease o f Umardarae A li  Khan v. Wilayat 
A li Khan ( 1)  that a rtic le  123 did not apply to a case lik e  the 

present, where the defendant was not a person who e ither as an 

executor or an adm inistrator represented the estate o f  a deceased 

person and was not under a le ga l ob liga tion  to d istribute the 

shares to those en titled  to them. Section 10 o f the L im ita tion  

A c t  applied to , express trusts and had no application to this 

case. A d m itted ly  there was no express trust. The m ere fact 

o f  a man's ob ta in ing  a succession certificate did not m ake 

him  a trustee. T h e  case o f  Bihi v, Na,jm-un~niss(^
Bihi ( 2)  w'as in  a ll respects sim ilar to  the present case; 
E eference was m ade to Kundan Lai v . Bansi Bhar

(1) (1896) I.  L .  B., 19 A ll., 169. (2) (1915)tl L . B., 37 A ll., 2S8.
(3). (1880) I  L . R., 3 All., 170.'
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Mahomed Wahib y .  Mahomed Ameer (1 ), Masih-ud-din v. 

Imtiaz-un-nissa Bibi (2 ).

The p la in tiff had treated  the defendant as an agent on her 

])ehalf. N o  relation o f principal and agent existed between 

2ahir-ud-din, the husband o f the p la in tiff and the defendant. B y 

obtain ing the succession certifica te the defendant d id  not become 

an agent on behalf o f  the other heirs. E ven  assuming fo r  argu 

m ent’s sake that an im plied  agency was created that agency 

term inated, under section 201 o f the Contract A c t, on the death 

o f Zahir-ud-din which took place m ore than three years p rio r to 

this suit and there fore  it  is barred by  artic le 89 o f  the L im ita tion  

Act. There was no renew al o f agency, much less a fresh agency, 

between the w idqw  o f Zahir-ud-din and the defendant.

M r. 8. M. M ir (w ith  h im  the H on ’b le  D r. Sundar Lai), for 

the respondent.—

The presenij, case was covered b y  the ru ling in  Umardarm 
A li Khan Y . Wilayat 'AU Khan (3 ) which lays down that 

article 120 of the L im ita tion  A c t, and not a rtic le  62 was 

applicable to a case lik e  the present. That ru ling  was founded 

on the authority o f the P r iv y  Council ru ling in the case o f 

Mahomed Biasat A li  v. Hasin Banu (4 ). In  that case the 

P r iv y  Council la id  down that there was no article o f  the L im i

tation Act, applicable to cases o f  this nature except artic le  120. 

I t  must be taken, therefore, that th e ir  Lordships o f  the P r iv y  

Gouneil considered the question o f the applicab ility o f artic le  62 

and held it  to be inapplicable, although no express re ference was 

made to it, The fact that the defendant, as one out o f several 

heirs entitled to share in the assets o f Najm-ud-din, obtained a 

succession certificate and realised monies b e long ing  to all the ■ 

heirs by virtue o f it  made him, to all intents and purposes, a 

trustee o f those monies for the benefit o f those h e irs ; and ijo 

period o f lim itation could bar a suit against him. H e  rea lised  

the monies while holding a fiduciary character. The defendant’s 

position was at least that o f an agent w ith  regard  to  the other 

heirs, and among them, Zahir-ud-din. H is  position o f agency 

continued a fter the death o f  Zahir-ud-din, w ith  rega rd  to  the

(1 ) (1905) L  L. E.. 32 Oalc., 527. (3 ) (1896) I. L . R., 19A ll., 169.

(2 ) (IQ U ) I. L. E., 87 AIL, 40. (4) (1893) I. L . R , 21 Oalo., 167.
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laf-,tar’s reprasentatiiye, namely, the plaintij®’. Qurudas PyTie v, 

Rasm ¥arain S‘iJiu ( I ) .  The case in I .  L . R ., 3 A IL , 170, re lied  

on by th e appellant wag not fo llow ed  in the case in I .  L . R ., 19 

A l l ,  169.

Mr, 8. A. Haidar, was heard in reply.

CflAM lER . and PiG G O TT, J J , :— This is an appeal against an 

order o f remand passed by the D istrict Judge o f Badaun. Tho 

facta are that one No,jni-ud-din died in July, 1901, leav in g  a 

w idow Z'eb-un-nissa, a brother Hamid-nd-din, and tw o nephews 

Abdur GhafFar and Zahir-ud-din, In  March, 1903, Abdul Ghaffar 

obtained a succession certificate in respect o f the debts due to the 

deceased. Zahir-ud-din died in 1906, and his rights devo lved  

d irectly  or ind irectly  upon the plaintiff-respondent N u r Jahan 

Begam , who in  Ju ly, 19 !3 , brought the present suit against 

Abdul Ghaffar claim ing an account o f a ll sums received  by him 

as holder o f the succession certificate, and payment o f what m igh t 

be found due to her. The Subordinate Judge dismissed the suit, 

holding that it was govern ed  b y  artic le 62 of the first Schedule to 

the L im ita tion  A ct, and wag barred by  that a rtic le , inasm uclr 

as i t  was proved that no sum had been received b y  Abdu l Ghaffar 

w ith in  three years o f  the suit. On appeal the D is tr ic t Judge 

held that the suit was governed not by article 62, bub b y  artic le  

120 and remanded the suit for tr ia l on the merits,

The D istric t Judge has re lied  upon the decision o f  this Court 

in U'mardaraz A li Khan v. Wilayat A li Khan ( 2). The facts 

o f that case do not differ in  essential particulars from  the facts 

o f the present case, except that the defendant in  the present case 

obtained a succession certificate, whereas the defendant in  that 

cas3 does not seem to  have done so. The court was disposed to 

follow the decision in  Kundcbn Lai v. Bansidhar (3), but con

sidered its e lf bound by the decision o f  the P r iv y  Council in  

Mahomed Eyasat A li  v. Hasin Banu (4 ), to hold that the 

suit was governed b y  artic le  120, I t  seems to us that the 

decision o f the P r iv y  Council in  the case mentioned had no appli* 

cation to the facts o f the case o f  Umardaraz A li KhaTi y , 

Wilayat A li Khan (2). The case before the P r iv y  Ootincil was

(1) (1884) L  L. R., 10 Galo., 860. (3 ) (1886) I  L . 3 AU „ 170.

(2 ) (1896) I. L . B., 19 All., 109. (4) (1893) I. L. R „  S i  Calc., 157, .
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one in  whicb the w idow  o f one Mosheraf A l i  claimed the m oveable

--------------- and immoveable property o f her husband from, a brother o f the

dSSiB  deceased who had taken possession. Th e ir  Lordships held that

the claim to cash and moveables was governed by artic le  120.
Nob JAEAN , , 1. . » , 1 ■ r

Bbgam. A l’ticle 62, -which o f course had no application to  the claim  lo r

moveables, does not seem to have been mentioned at all. The 

cash in question had not beun received from  any one, but had 

been seized by the defendant upon his brother’s death.. W e  do 

not think that the decision o f the P r iv y  Council ob liges tis to hold 

that such a case as this is governed by article 120. In  the recent 

case of Amina Bihi v. NajTyi-un-Tiissa Bibi{Vj, i t  was held that a 
suit lik e  the one before us was governed by artic le 62. In  his 

judgem ent in that case T u d b a ll, ;J., re ferr in g  to the case o f 

Umardarm Ali Khan v. Wilayat A li Khan (2), said that artic le 

62 was not mentioned at a ll in  the judgem ent in  that case, but he 

•must have overlooked the last paragraph o f the judgem ent at 

page 172 o f the report, where artic le 62 was m entioned and was 
held to  be inapplicable on the strength o f the decision o f  the 

P r iv y  Council. The decision in the case o f Umardaraz A li 
Khan v. Wilayat A li Khan (2 ) is a direct authority in favour o f  

the respondent’s contention, but for the reason already stated w e 

think that the court was wrong in supposing that the point was 

covered by the decision o f the P r iv y  Council.

W e  prefer the la tter decision in  the case o f Amina Bihi v. 

Hajm-un-Tmsa Bihi (1 ), which is supported by the decisions in  

Pa/rhotixm Mao Tantia v. Madha Bai{B),Masih-%d~din v. Imtiaz- 
vM-niasa Bihi (4 ), and Mahomed Wahih v. Mahomed Ameer (5 ). 

The circumstance that the defendant-appellant held a succession 

certificate does not appear to us to differentiate the case from 

cases in which one o f several heirs receives payment o f  a debt due 

to the deceased though he does not hold a succession certificate. 

In  our opinion the Subordinate Judge was righ t in  holding that 

the suit was barred by lim itation. W e  allow  this appeal, set aside 

the order o f the D istrict Judge and dismiss the suit w ith costs 
throughout.

■ Appeal decreed.
(1) (1915) I. L .R ., 3T A ll ,  2d3. (3 ) (1915) 1 .1 . H., 37 All., 318.

(2) (1896) I  L . R., 19 Ali., 169. (4) (19X5) I. L . B., 37 All,, 40.
(3) (1905) I. L . R ., 3S Oiilc., 527,
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