
decision upon the reported  case o f  Jaipal Kunwar v .  Zndar
Bahadur Sinqh (1 ). I t  is obvious that in  that case their Lord -  ------ — *■

. , U mbao
ships o f  the P r iv y  Council maintained the decision o f the courts K dhwar

in  In d ia  with considerable reluctance, and carefu lly  guarded badbi 

themselves against being understood to  hold that the execution 

o f a w ill under such circumstances as the present would afford a 

cause’ o f  action for a declaratory  suit on the p a rt o f  the nearest 

reversioner. I t  is certa in ly  not the practice o f  this Court to 

encourage' such suits, v ide Ram Bhajdn and others v . Gurchamn
( 2). The learned D istrict Judge m oreover, w h ile  purporting to  

fo llow  the P r iv y  Council ru ling quoted by him, has rea lly  depart

ed from  the sp irit o f that ru ling by in terferin g  w ith  the decision 

o f the court o f first instance. W e  think that the learned A d d i

tional Subordinate Judge was r igh t in refusing to g ran t t-he de

claration  sought by the plaintiiff and gave  good  reason fo r his, 

decision. W e  set aside the order o f the court below  and restore 

the decree o f the court o f  first instance dism issing the suit. The 

defendants-appellants w ill  g e t  th e ir  costs in  this C ou rt and in  

the low er appella te  court.

Appeal decreed.

BefOfeMr.JusiieeOhamierandMr.JmtieeFiggott. I9 l6

M UHAM M AD IN A M U L L A H  K H A N  (JuDGKMBHir-DEjBTOB) v. N A R A IN  DAS Ajgnl21,
(D bobbe-Holdkr ),* .

Oc^aofG’wil Frooedmeil^QS), order X Z X V III , rule order Z X X IX t riirle 1 , 
lection Bi—Injunclion-^MaUkana dues,

One M.I., mortgaged maUhana dues from  certain, villages to one K, sued 

on his mortgage aad obtained aix older abaolTite for sale o f tlie p ioperty. Later, 

he obtainei an injunction restraining the judgement-dehtor from recoiving 

the malzkctna dues. Eeld, that the court below was not justified in either 

attaching the malihana dues or restraining the judgement-debtor fey injuaotion 

f r o m  leceiving it inasmuch as all that the decree.holder was entitled to do 

undei: his decree, was to have the property sold.

T h e  facts o f this case w ere as follows :—

One Muhammad Inam ullah Khan m ortgaged  his r ig h t to 

r e c e i v e  what are described as taluqdari malihana dues from  

a number of v illa ges  to  one N ara in  Das in  the yea r 1901.

N a ra in  Das brought a suit on foot o f  his m ortgage and obtained

sF irs t Appeal No. 185 of 1914, from an order of Shekhar N ath  Baaerjir 

Suhordiaate Judge of Agra, dated the 22ad of August 1914.

(1) (1904) I  L-B., 26 AIL, 238. (3) (1904) 1 A^L.J.B.# 468.
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1915 an order absolute for sale o f bhe property on the lOfch o f F eb 

ruary, 1914, In  M arch o f the same year N a ra in  Das applied 

for sale o f the property. N otice  was iasued to Muhammad 

Keah Inam iillah K-han, w ho put forw ard objections. H is  objections 

N&bain Das, w ere dismissed and an order was made that the p roperty  should 

be sold. On the 10th o f July, 1914, N ara in  Das applied to  the 

court to issue an injunction to  Muhammad Inam -ullah Khan, 

restraining him from  receiv ing the malilcana dues. The court 

ex pa7'te made an order as prayed and issued an injunction. 

Objections were put forw ard  by Muhammad Inam ullah Khan, 

judgement-debtor, which were dismissed and the ex parte order 

o f the court was maintained. The judg.ement-debtor appealed 

to  the H igh  Court against this last mentioned order.

The Hon ’ble M r. Abdul Raoof, fo r the appellant.

Pand it Shiam Krishna Dar, for the respondent.

Chamier and P io go tt, JJ.— This appeal arises out o f  an order 

passed in  the course o f  proceedings taken to execute a decree 

dated Novem ber the 23rd, 1931. I t  appears that in August, 1901, 

the appellant m ortgaged to the respondent his r igh t to rece ive  

what are described as taluqdari malikana daes from  a number 

o f villages, A  decree nisi for sale o f the p roperty  was passed in 

favour o f the respondeni; on N ovem ber the 23rd, 1911. There 

- was an appeal to this Court, which was dismissed in A p r il, 1913, 

and an order absolute fo r sale o f the p roperty was passed on 

February the 10th, 1914. In  March o f the same year the res

pondent applied for sale o f the property. N otice  was issued to 

the appellant who put forward objections. Those ob jections. 

were u ltim ately dismissed and an order was made that the 

property should be sold. On July the 10th, 1914, the respondent ' 

applied to the court to issue an injunction to the appellant 

restraining him from  rece iv in g  the malilcana dues. A t  first sigHt 

it  seems to be an application under order X X X IX ,  ru le 1 , o f  the 

Code of C iv il Procedure, but from  certain expressions used in  the 

application it  may have been an application under order XXXVIII, 
rule 5, o f the Code o f C iv il Procedure, The court ex parte made 

an order as prayed and issued an injunction. Objections w ere  put 

forward, which were dismissed and the exparte order o f the court 

was maintained, Thi^ is an appeal against the last m entioned order,
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A s the appellaut has a r igh t o f appeal whether it  was an order o f 

attaohment or an order for the issue o f iryiinotion, ifc is unnecessary 

to consider whether it was passed under order X X X V I I I  or 

under order X X X IX  o f the Code o f C iv il Procedure. In  appeal 

it  is contended that the court had no power either to attach the 

malikana dues or to preven t the appellant by injunction from  

receiv ing them. I t  is contended that all that the respondent is 

entitled  to do under his decree, is to have the p roperty  sold. 

F o r  the respondent i t  is contended that it  is competent to  a court 

to attach property in a case o f this kind at a ll events, where i t  is 

clear that in  the even t o f the m ortgaged p roperty  not rea liz in g 

sufficient to satisfy the decree, a decree can be passed under order 

X X X IV ,  rule 6. W e  w ill assume, for the purposes o f  this appeal, 

that the property m ortgaged w ill not realize sufficient to satisfy 

the decree. I t  appears to us clear that the case does not fall either 

w ith in order X X X V I I I ,  ru le 5, or w ith in order X X X IX ,  ru le 1 , 

o f the Code o f C iv il Procedure. There is  no suggestion  that 

the appellant is about to dispose o f the .whole or any part o f 

his property, or rem ove it  from  the jurisdiction o f the court, 

or that any p roperty  in dispute is in  danger o f  being wasted, 

or that the appellant intends to rem ove liis p roperty  w ith  a 

v iew  o f defrauding his creditors. A l l  that the appellant in  the 

present case insists upon doing is receiv ing the income o f  the 

p roperty until a sale takes place. In  the last resort i t  is con* 

tended that the court was justified  in passing the order nnder 

appeal either under clause (c ) or clause (e) o f  section 94 o f  the 

Code o f C iv il P i’ocedure. I t  is a quosDion whether the clauses 

re ferred  to are intended to authorise a court to gran t in

junctions or to make attachments in cases not p rovided  fo r by 

the orders or rules. W e  may assume that it  was intended to 

g iv e  the court powers outside the orders and rules in  exceptional 

cases. In  the present case we see no reason to take action o f  an 

extraordinary character. The order absolute fo r sale was not 

passed until February, 1914, and it  cannot be^ said that the 

appellant has fo r  any great length  o f tim e preven ted  the res

pondent deeree-holder from  enforcing his decree. Assum ing 

therefore that section 94 can be construed in  the w ay suggested 

by the respondent, we are not prepared to  hold that the jire^epl!

M u h a m m a d

I k-am ulx-ab;
Khan

V.
N a b a in  D as .

1915
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case is covered by that section. I t  seems to us that the court 

below was not justified in either afcfcaching the malihana dues or 

restraining the appellant by injunction from  rece iv in g  them. W e  

a llow  the appeal and set aside the order o f the court below.. The 

respondent w ill pay the appellant’s costs o f this appeal. The 

record should be sent back at once so that fu rther execution may 

not be delayed,

A'p'peal allowed.

Before Jmtioe Sir Pramada Oharan Bam rji and Mr. Justice Muhammad Eafiq, 
JH AN D U  M AL and  a ito th eb  (P la in t i b ’f s )  v . K A R A N  S IN G H  ah d  o th h b s

(D b p e it d a n t s ) . *

Mortgage— Suit on lost hand—Admission of execution— Flea of payment«-~How 

far qmstion of loss material.
In  a suit brought oa a lost mortgage bond the defendant, a son o f tho 

Qxeoufcant, admitted exeoution but pleaded payment and denied the loss.
Held, that since the defendant admitted execution, it  lay on him  to 

prove that the mortgage had been discharged. The question of the loss o f the 
bond was only material for the purpose of determining whether the bond had 

been discharged and returned.

T h e  facts o f this case w ere as follows :— >

This was a suit brought by the plaintiffs-appellants fco enforce a 

mortgage, dated the 10th o f July, 1884, a lleged  to have been 

executed by two persons, namely Randhir Singh and Partap iSingh.

Randhir Singh is dead and is represented by his son, Karan  

S ingh and his daughter-in-law Musammat Radha, the w idow, 

apparently, o f a pre-deceased son. The share o f  Randhir S ingh  

in  the m ortgaged property was sold to Chidammi L a i whose 
minor sons Daya K ishore and Jaikishore are the defendants Nos. 4 

and 5. The defendant N o. 2 is the m ortgagor, Par tab Singh, and 

defendant No. 3, N ahar Singh, is the son o f Partab Singh.

Nahar Singh jfiled a w ritten  statement in  which he said that 

his father Partab S ingh  was of unsound mind and was under the; 

influence o f the plaintiffs and that the bond had been discharged 

by Chidammi (the purchaser o f Randhir. S ingh ’s p ro p e r ty ) and 

had been returned to him. H e  denied the a llega tion  o f  loss o f 

the bond made on behalf o f  the plaintiffs. Partab  S ingh  and

*■' Second Appeal No, 674 of 1913, from  a decree of H , W . Lyle, D istrict 

Judge of Agra, dated the l l t h  of March, 1913, confirming a,deoree of Shekhar 

Nath  Banerji, Second Additional' Subordinate Judge of Agra, dated the 
of February, 19j,3.


