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Before Mr. Justice Chamier and Mr. Jaslice FiggoU.

UM RAO K U N W A E  and ah oth ee (D e fekd ak ts ) v . B A D R I 

( P l a in t i f f )  and N iadae (Djbfendant).'*^

Hindu Law-~-ExeGtiUon of a will by a Hindu widow-—Suit for declaration hy 

reversioner-^Catise of aclwuh— Whether suit mairdainahle.

A Hindu widow executed a w ill and thereby bequeathed her hus- 
baad’s property in her hands to a certain peraon purporting to do so 

undor the oral directions of her husband. The nest reversioner brought this 
suit for a declaration that the w ill in question was void and ineffecttial as 

against his interest. Seld, that the mere execution of the w ill did not afford 

a sufficient reason for granting a declaratory decree. Bam Bhajan v, Gurcharan 

(1) followed ; Jaipal Kiinwar v. Indar Bahadur Singh (2 ) referred to.

T h e  facts o f this case are fu lly  set forth in  the judgem ent. 

Th e  H on ’b le  D r, Tej Bahadur Sapru, fo r  the appellants.

D r. jS. M. Sulaiman, for the respondent.

G h a m ie r  and P i g q o t t ,  J J .— This was a su it by a p la in tiff 

claim ing to be the next reversioner under the H indu L a w  to the 

estate o f one Dewa. The said D ewa died leav in g  a w idow, 

U m rao Kuar. This lady has executed a w ill bequeathing the 

property in her hands as w idow  o f Dewa to one T ik a  Ram, son 

o f N iadar, brother o f the said Dewa. In  the w ill there is a 

recital to the effect that the bequest is made in accordance with 

oral directions g iven  by Dewa. The p la in tiff sought a declaration 

that the w ill in question is void  and ineffectual as against his 

interest, and that T ik a  Ram, who was im pleaded as d e f endant 

N o. 2, w ill acquire no rights under the said w ill. The court o f 

first instance dismissed the  suit upon a prelim inary point, holding 

that there had been no alienation by Um rao K uar o f the pro

perty in her hands, and that under the circumstances the m ere 

execution o f a w ill would not afford a sufficient reason fo r  grant

ing a declaratory decree I t  supported its e lf by a quotation 

from  M ulla ’s Princip les o f H indu Law. The learned D istrict 

Judge on appeal has reversed the finding on the p re lim inary  point 

and remanded the case fo r tr ia l on the m erits. H e  bases his
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*Firsfc Appeal No. 23 of 1915 from an order of L . Johnston, D istrict Judge of 

Meerut, dated the 1st of August 1914.

(1 ) (1904) 1 A.L.J. E., 468. (2) (1904) L L .R ,  26 All., 238.



decision upon the reported  case o f  Jaipal Kunwar v .  Zndar
Bahadur Sinqh (1 ). I t  is obvious that in  that case their Lord -  ------ — *■

. , U mbao
ships o f  the P r iv y  Council maintained the decision o f the courts K dhwar

in  In d ia  with considerable reluctance, and carefu lly  guarded badbi 

themselves against being understood to  hold that the execution 

o f a w ill under such circumstances as the present would afford a 

cause’ o f  action for a declaratory  suit on the p a rt o f  the nearest 

reversioner. I t  is certa in ly  not the practice o f  this Court to 

encourage' such suits, v ide Ram Bhajdn and others v . Gurchamn
( 2). The learned D istrict Judge m oreover, w h ile  purporting to  

fo llow  the P r iv y  Council ru ling quoted by him, has rea lly  depart

ed from  the sp irit o f that ru ling by in terferin g  w ith  the decision 

o f the court o f first instance. W e  think that the learned A d d i

tional Subordinate Judge was r igh t in refusing to g ran t t-he de

claration  sought by the plaintiiff and gave  good  reason fo r his, 

decision. W e  set aside the order o f the court below  and restore 

the decree o f the court o f  first instance dism issing the suit. The 

defendants-appellants w ill  g e t  th e ir  costs in  this C ou rt and in  

the low er appella te  court.

Appeal decreed.

BefOfeMr.JusiieeOhamierandMr.JmtieeFiggott. I9 l6

M UHAM M AD IN A M U L L A H  K H A N  (JuDGKMBHir-DEjBTOB) v. N A R A IN  DAS Ajgnl21,
(D bobbe-Holdkr ),* .

Oc^aofG’wil Frooedmeil^QS), order X Z X V III , rule order Z X X IX t riirle 1 , 
lection Bi—Injunclion-^MaUkana dues,

One M.I., mortgaged maUhana dues from  certain, villages to one K, sued 

on his mortgage aad obtained aix older abaolTite for sale o f tlie p ioperty. Later, 

he obtainei an injunction restraining the judgement-dehtor from recoiving 

the malzkctna dues. Eeld, that the court below was not justified in either 

attaching the malihana dues or restraining the judgement-debtor fey injuaotion 

f r o m  leceiving it inasmuch as all that the decree.holder was entitled to do 

undei: his decree, was to have the property sold.

T h e  facts o f this case w ere as follows :—

One Muhammad Inam ullah Khan m ortgaged  his r ig h t to 

r e c e i v e  what are described as taluqdari malihana dues from  

a number of v illa ges  to  one N ara in  Das in  the yea r 1901.

N a ra in  Das brought a suit on foot o f  his m ortgage and obtained

sF irs t Appeal No. 185 of 1914, from an order of Shekhar N ath  Baaerjir 

Suhordiaate Judge of Agra, dated the 22ad of August 1914.

(1) (1904) I  L-B., 26 AIL, 238. (3) (1904) 1 A^L.J.B.# 468.

VOL. X 5 X V II.] ALLAHABAD SEEIES. 423


