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been dismissed on the ground ^ t̂hat the appollaais were benami- 
dars. As betw een  the appellants and Sheo Prasad and Tu lsbi 

Ram. on the one hand and the judgem ent-dobtors on the other 

we hold that the application  o f the appellants is m aintainable. 

W e  put it  in this form  because w e have been to ld  that in 

consequence o f the decision o f  the court; below  one Gopal Das 

who hold a decree against Sheo Prasad and Tu lsh i Ram  has in 

execution o f that decree attached, brought to  sale and purchased 

him self the rights o f Sheo Prasad and Tu lsb i Ram  under the 

docree nisi o f  January, 1904f, and w e have also been in form ed  

that the present appellants have brought a suit fo r  a declaration 

o f their righ ts as beneficial owners o f the decree nisi, I t  w ill 

be for thu court below  to consider and determ ine the effect o f the 

a lleged  purchase by  Qopal Das and o f any decision that m ay be 

a rr iv ed  at in the suit brought by the appellants for a declaration 

o f their rights. W e  would also point out that Gopal N ara in  

and others resisted the application fo r an order absolute on the 

ground that they are purchasers o f tw o 'th irds o f a v illa g e  called 

Palo Ka lan  and they say that the suit was dismissed by the 

H igh  Court aga inst them and their property, 'i his is a point 

which must be taken up and decided by  the court below . W e  

set aside the order o f the court below  and sending the case back 

to that court w e d irect that the appellant's application be restored 

to the pending file  and disposed o f according to law . Costs o f 

this appeal w iil bo costs in the cairie.

A p p e a l  d e c r e e d — C a u s e  r e m a n d e d .

Before Mr. Ghamier and Mi\ JusHcs Piggott.
B M PB R O B  V . RAHMAT a n d  o t h e e s - *

Criminal Procedure Code, sections 345 â id A39—Compromine'~-AssauU in 
. tM, course of which the ysrtton aitaidUd. received fatal injuries—Sigh Gourfs

Pour porsous assaulted one P  'with, theresiilt tlia t P  died.

HisZcZ th a tit was not competent to tba widow of P  to compouud the case 

w itli P 'a  assailauta in rospeet of the iajunas caased fio P ,

Reid furtKor, tlm t wlxen several pertsoas were acquittod by tho Sassions 

Judge and on being moved by tb.a Gbvexnmmt, tliQ H igh  Court issued warrants

* Oriminal Appeal No- 18Q ol 1915, by the Local Government from  an ojder 

ol Moll an L a i Hnkka, Oifi.ciating Sessions Judge of Agra, dated the 12th 

December, 1914.
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for their arrest;, only ona was airest3d tut tho others T-vore absconding, the 
High Court in the exercise of its revieional jurisdiction is competent to set 

E mpeeor 3'Bide the order of their acquittal
T f l i  facts o f this case are as follows

One P ir  Bakhsh -was assaulted by four men ■with lathis and 

the injuries he received  w ere  so serious that he died. The M agis­

trate, who inqu ired  in to  the case fram ed a charge under section 

325, Ind ian  Penal Code, but committed the accused persons for 

tr ia l before the Court o f  Session. In  the Court o f Session 

the prosecution applied for an amendment o f the charge into 

one under section 304^ Ind ian  Penal Code^ or one under section 

302, Indian Penal Code. The Sessions Judge rejected this 

application.

Thereupon the accused persons and the w ife  o f the deceased 

applied for permission to compound the offence. The Sessions 

Judge perm itted  them to compound the offence and acquitted 

the accused persons. The Local Governm ent appealed from  this 

order o f acquittal.

The G overnm ent Advocate (M r. A. JE Byves) fo r  the Crown.

Mr. J. M. Banerji ( fo r  Mr. C. Boss Alston, w ith  Munshi 

Benode Behari) for the opposite party.

ChamieR and PiGGOTT^ JJ.— This is a G overnm ent appeal 

against an order o f acquittal and is brought under the fo llow in g  

circumstances. There w ere four accused personsj Eahmat, M oti, 

son o f P ir  Bakhsh, Jhandu and M oti, son o f K h ila r i, a ll o f the 

Banjara caste, and the ease against them was that th ey  had beaten 

with lathis their caste fe llow , P ir  Bakhsh, in flic tin g  serious 

injuries which as a m atter o f  fact resulted in  the death o f  the said 

P ir  Bakhsh. The M agistrate who inquired in to  the case, for 

reasons g iven  by him, framed a charge under section 325, Indian 

Penal Code, but committed the accused persons fo r tr ia l before the 

Court o f Session. The case unfortunately came before a Sessions 

Judge o f ve ry  lim ited  experience. H e  rejected  an application 

made on behalf o f  the prosecution for amendment o f the charge 

into one under section 30-^, Indian Penal Code, or section 

302, Indian Penal Code, and then perm itted  the case to be 

compounded upon an arrangem ent come to betw een  the accused 

persons and the w idow  o f the deceased’. H e  thus acquitted 

the accused without taking any evidence at a ll. Th e  order
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is obviously illega l. A n  ofience pim ishable under section 325,

Indian Penal Code, is no doubt compoundable with, th e  per- -- ------------
. .  T i l l  i  B m p e r o r

mission o f the court, but i t  is compoundable b y  the person to  v.

whom the hurt was caused. In  this ease the person to whom R^hmai'

the hurt was caused was dead and the case was certa in ly  not

compoundable b y  his w idow .

In  dealing w ith  this m atter to-day we are placed in  a certain  

difficulty. M oti, son o f P ir  Bakhsh, has been arrested and has had 

notice o f to-day’s hearing. H e  has been represented before us by 

counsel. Th e  other three accused persons cannot be found and 

are presumably absconding. The warrant issued by this C ourt 

for their arrest has nob h itherto  been executed. N otices  o f to-day’s 

hearing were issued to them and they have been served  on their 

near relatives, but they themselves cannot be found. The 

Governm ent Advocate, who appears in support o f  the appeal, 

inform s us that he is w illin g  to w ithdraw  the appeal as against 

the three absconding accused provided  this C ou rt is prepared  to 

take up the case so fa r as they are concerned in  the exercise o f 

its revisional jurisdiction. The case is a v e ry  clear one and 

there is no question o f  convicting any o f the accused on evidence 

upon the record. O ver and above setting aside an o jd e r  o f  

acquittal, all that we could do would be to d irect these persons 

to be tried. U n der these circumstances we th ink thafc the th ree 

absconding accused have been g iv en  a reasonable opportun ity  

o f being heard to-day in their defence, w ith in  the m eaning o f  the 

2nd clause o f section 439, Code o f  Crim inal Procedure, and that 

we can take up the question as regards them in  the exercise o f 
our revisional jurisd iction .

W ith  regard  to M oti, son o f P ir  Bakhsh, therefore w e so fa r  

accept this appeal that w e set aside the order o f  acquittal passed 

in  respect o f the said M oti and direct that he be put on his tr ia l 

before the C ourt o f Session. A s  regards Rahmat, Jhandu and 

M oti, son o f K h ila ri, the Governm ent appeal against their acqu it­

tal is w ithdraw n. T ak in g  up the m atter in  the exercise o f our 

revisional jurisdiction we set aside the order acqu itting these 

three men, which is c learly  an illega l Order. W e  leave  the local 

authorities to take such steps w ith  regard to  the prosecution ,of 
these three men as they may consider suitable.

A p p e a l de0ree< ,̂
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