
1915
April 13.

APPELLATE CIYIL.

414 THE INDIAN LAW REPORTS, [VOL. X X X Y IL

Before Mr. Justice Chamier and Mr. JuBiics Piggott. 
KAMTAPEA8AD (Appe,ioant) y.INDOMATI and ahothkr (Opposite pabties).’̂

Act Wo. I V  of 1882 {Transfer of Property Act), section 89— Eaiecution 
of a decree—Benamidar.

Held that in an. application under acction 89 of the Transfer of Property 

Act the fact that the court came to the conclusion that the applicants transfer

ees, "were beiiamidars was no bar to its  granting an order absolute. A befiami- 
dar is competent to talcs out execution of a decree. IniiTtkab Busain v. Bafi-ufi- 
nissa (1), YadEam  v. Umrao Binc/h (2 ), Nand Kisnore La i v. Ahmad At a (3 ), 

Baclioha v. Gajadhar Lai (4 ), Parmeshwar Bait v. Anardan Dat (5) referred to.

T he5 facts of this case briefly stated were as foilows
A  dec,ree passed under section 88 o f  the T ran s fe r  o f  P roperty  

A c t was attached in execution o f  another decree and brought to 

sale. The auction purchasers’ righ ts were subsequently trans

ferred  by p riva te  sales to tw o persons who applied fo r  an order 

absolute under section 89 o f the Transfer o f P rop erty  A c t. The 

court held that these tw o persons were henamidars fo r  the 

orig ina l holders o f  the decree under section 88 and that therefore 

they were not en titled  to apply fo r an order absolute. This 

appeal was filed in the H igh  Court by the representative in 

interest o f one o f the applicants against the dismissal o f  the 

application. A  connected appeal was filed by the other applicant 

also.

The H on ’ble D r. Sundar Lai (w ith  him Dr, Satish Chandra, 
Banerjee), fo r the appellant;—

The lower court has proceeded on a w rong princip le in 

determ ining the question whether the appellant is a henamidar. 
The party who would put a d ifferent complexion and m eaning 

upon a sale-deed from  what it 'primd facie bears has to prove 

his allegation strictly  by  adequate evidence. M ere suspicions and 

doubts cannot form  the basis o f a decision unless supported by 

legal testimony. Sreeman Ghundar Bey v. Go'paul Ohu^dav 
OhuoJcerbutty ( 6), Bamabai v. Bamchandra Shivram (7).

*  First Appeal No. 331 of 1909, from a decree of P iith iv ii Nath, Subordi. 
nate Judge of Mainpuri, dated the 2nd August 1909.

(1) Weekly Notes, 1907, p. 39. (4) (iro5 ) I. L . E., 28 All,, U .
(2 ) (1899) I. L . R., 21 All., 380. (5) (1915) I. L . R., 37 All., 113,

(3) (1896) I. li, R ,  18 All., 69. (6) (1866) 11 M . I. A., 28 at p. 43,

(7) (1905) 7 Bom. L . fi., 293,
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[H e  then discussed the evidence and subm itted that the appel- 

lan t was not benamidar.]
Assum ing fo r  the sake o f argument that the appe llan t is  a 

benamidar th ere  is no lega l bar to his app ly ing fo r an order 

absolute. T h ere  is a concensus o f  opinion in  this Court that 

Sb benamidar is en titled  to m aintain a suit in  his own. name 

for the beneficial owner. JSFand Eis'kore Lai v. Ahmad Ata 
( 1) ,  Yad Mam v, Umrao Singh (2 ), Bachcha v. Gajadhar 
Lai (3 ). A lthough  there is no direct authority in  this C ourt as to 

a  benamidar being en titled  to  app ly fo r execution o f  a  decree but 

the princip le in  the case o f a suit and in  the case o f execution o f  a 

decree is the same. The precise point has been decided in  favour 

o f the benamidar in  Purna Ohandra Roy v . Ahha'ya (jhandra 
Roy (4). The case o f Balkishen Das v . Bedmati Koer (5 ) 

also supports the appellant in principle. The judgem ent- 

debtor has no locus standi to ra ise objections to the execution 

o f  the decree by the ostensible decree-holder. IntiJchah Husain 
y. Baji-un-nissa ( 6).

T h e  H on ’b le  D r. Tej Bahadur Sa^ru (w ith  him, the H on ’ble 

Pand it Moti Lai Nehru, the H on ’ble M unshi Oohul Prasad, 
Pand it Baldeo Bam Dave, Babu Purushottam Das Tandem  ̂
Munshi Parmeshwar Dayal, Pan d it Rama Kant Malaviya and 

M au lvi Iqbal Ahmad), fo r  the respondents :—

The contention fo r  the appellant that s tric t p roo f should be 

g iv e n  is not disputed.

[H e  then discussed the evidence and suhmitted that it 

sufficiently established that the appellant was a m ere benami- 
dar.]

A s regards the poin t o f  law , the cases o f this Court cited By 

the appellant are a ll cases in  which benamidar was held en titled  

to maintain a suit or an appeal. They cannot apply to  the ease o f 

execution o f a  decree, fo r which thei^e is a special statutory 

provision . O rder S X I ,  ru le  16, C iv il Procedure Code, speaks o f 

the “ transferee o f a decree T ransferee, in  this rn le , means 

a  person who in  tru th  and in good faith  acquires the rights and

(1 ) (1895) I. L . B., 18 All., 69. (4 ) (XS70) 4 B. L . Agpendix, p, iO,

(2 ) (1S99) I  L . R., 21 All., S80. (5 ) (1892) L  L . E., 20 Oalo., 888.

(3 ) (1905) I .  L , R ,  28 All., 44 (6) W eekly Notes, 1907, p. 89.
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interest o f the decree-iiolder, and not a person who is in name 

on ly and not in fact a transferee. The Calcutta H igh  Court has 

uniform ly ruled that a bmamidar is not en titled  to  execute 

a decree as a transferee thereof. Bmonath Ohuckerbutty v. 

Lain Goomar Gangopadhya (1 ), Qour Sundar Lahiri v. 

ffem Ghunder Ohowdkry (2 ). The case in  4 B. L , R., cited 

by the appellanb, is supported by no reasons and has been 

dissented from  in la ter rulings o f the same H ig h  Court ; that case 

therefore, is no authority now.

Pand it Rama Kant Malcwiya, for Gopal Das respondent,, 

(who in  execution o f  a decree against Sheo Prasad and Tu lsi 

Earn attached and brought to sale the decree in  question, in  this 

case), also suj)ported the judgem ent o f the court below.

Th e  H on ’ble D r. Sundar Lai was heard in  reply.

Cham ier and P igqott, JJ.— These are appeals against an 

order o f the Subordinate Judge o f Mainpuri, re jecting an appli

cation presented by  the appellants for an order absolute under sec

tion 89 o f  the Transfer o f P roperty  A ct. A  decree m 's i was passed 

in favour o f tw o persons, Sheo Prasad and Tu ls i Ram, on 

December, 24th, 1900, and was confirmed on appeal by this 

Court w ith  a s ligh t modification on the 19th January, 1914. 

That decree was passed against Musammat Indom ati and others. 

The business of the decree-holders fa iled  and their righ ts under 

the de2ree w ere put up for sale in execution o f a decree held  

against them by M oti L a i and Fatsh La i. A t  the execution 

sale the share o f --the decree-holder Sheo Prasad was sold to one 

Bam Bharose and the appellants assert that 'on the 27th 

September, 1905, the rights o f Ram  Bharose w ere tran ferred  to  

Bisheshar N ath  and that on the 3rd May, 1906, Biaheshar Nath - 

transferred his rights to K am ta Prasad the appellant in  appeal 

No. S31. A t  the same execution sale the share o f the decree- 

holder Tu ls i Ram  was sold to A judhia Prasad. Badlu Ram  the 

appellant in appeal N o . 332 says that on the 3 is t  March, 1905, 

Ajudhia Prasad transferred  to him a ll his righ ts under the ’ 

desree.

The appellants therefore applied to the court 6eIow  for the 

passing o f an order absolute in  the capacity o f tranaferees o f the 

(1) (1882) 1. L. E., 9 Oalo., 633. (2 ) (1889) L  L . R., 16 Calc:, 35S.
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decree. The application  was resisted by the judgement^debtors 

on the ground that the applicants w ere  benamidars and, 

therefore, could not maintain the application. The court below  on 

the question o f  fact has held that the appellants are no m ore than 

henamidcbrs fo r  the orig ina l decree-holders, Sheo Prasad and 

Tu lsh i Ram, who, it  is supposed, have re-purchased th e ir  rights 

under the decree in  the names o f other persons in order to protect 

those righ ts from  attachment and sale at the instance o f their 

other creditors. The court below  has in accordance w ith  the 

decisions o f the Calcu tta  H ig h  C ourt held that the appellan ts a^ 

benamidars are not entitled  to apply for an order absolute.

In  appeal it is contended that the decision o f  the court below  

on the question o f fact is erroneous. W e  have been taken 

through the evidence regard ing  the purchases effected by the 

appellants and we think it  sufficient to say that we agree w ith 

the Subordinate Judge that i t  is proved that the appellants are 

no more than benamidars fo r  other persons.

N ex t it  is contended that even  i f  the appellants are henami- 
dara. they are en titled  to m aintain  the application . A l l  the 

reported  cases upon the question whether a heiwrnidar can 

execute a decree as the transferee thereof seem to have been 

decided by the Calcutta H igh  Court, and w e have been re fe rred  

in  the course o f the argum ents to  a number o f them. The net 

result o f the Calcutta cases seems to be that a benamidar is not 

en titled  to take out execution o f a decree as the transferee 

thereof, but i f  he succeeds in doing so his application for 

execution may in  some cases be sufficient to  save a subsequent 

application  by the real decree-holder from  the bar o f lim itation . 

T h e  question whether a may take ou t execution o f a

decree as the transferee th ereo f does not seem to have been 

decided by any other H ig h  Court. But this Court agree ing  w ith  

the Bombay and Madras H igh  Courts and d if fe r in g . from  the 

Calcutta H igh  C ourt has held that a benamidar ma.y bring a suit 

o f  any H u d in  his own name, see Yad B a m  y .  U m r a o  S i T i g h  { 1 }  

which was a suit fo r  s a le ; Na/nd Kiskore L%1 v, Ahmad Ata (2 )  

which W9̂  a suit for poase3sion ; £ac/icka v. C?ajadhar Z a l  (3 ) 

(1 ) (18P9) I .  L . E v  21 AU., 380. (2) (1895) I. L . P., 18 A ll., 6P.

(3 ) (1905) I,  L . E«, 28 A]l.» 44.
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which ivas a suit fo r  partition , and the v e ry  recent case o f

---------------  PaTTneshwar Dat v. Anardan Bat (1 ) which was a suit fo r sale

on a m ortgage. I t  was poin ted  out by S ir  A b th u r  S tra ch ey  

Ihdomati R<Jb7n V. Umrao Singh, cited above, that in

those cases which have affirmed the righ t o f the henamidar to 
sue, the righ t has been based partly  on the fact that he is the 

transferee named in the reg is tered  instrum ent constituting the 

transfer and on the princip le that the contract can be enforced 

by the parties who have entered in to  it, and pa rtly  on the v iew  

that the henamidar mast be presumed to  be suing on behalf 

o f the beneficial ow ner or to  put the same idea in  other words 

that the suit is rea lly  brought by  the beneficia l owner through 

and in  the name o f  the henamidar. I t  is well-established in  

this Oourt that a henamidar is en titled  to  maintain a suit. I t  

seems to us that the princip le upon which a henamidar has been 

allow ed to maintain a suit applies equally to  the execution o f a 

decree. I t  was contended that order X X I ,  ru le 16, shows that it 

is only the rea l transferee, that is the person beneficially 

interested in  the transfer, who can app ly for execution o f a 

decree. W e  cannot accept this argument. I t  seems to us that 

the ■ considerations which have led this Court to hold that a 

henamidar can m iin ta in  a suit app ly w ith  even  grea ter force 

to an application fo r execution by a transferee who is a henami
dar. The transfer is in  favour o f the person who applies for 

execution o f the decree and it  seems unreasonable that the court 

executing the decree should be required to enter in to  the question 

whether the ostensible transferee is the rea l transferee or not, 

and in this connection w e m ay refer to  what was said by 

the present C h ie f Justice in  the case o f Intikhah Susaip 
y. Rafi-un-nissa ( 2) .  H e  observed that it  m ight be urged 

w ith  great force that whether the assignment was rea l or 

co t was a m atter w ith which the judgem ent-debtor was not con
cerned.

In  the present case there can he no doubt w hatever that the 

application for order absolute was put in  w ith the fu ll approval 

and consent o f  the'persons for whom the appellants are said to he 

henamidars. In  our opinion the application should not have

(1) (1915)1: L f U ja i f  A il., U3. (2) WeeWyNoLes, 1907.P. 39. ' '
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been dismissed on the ground ^ t̂hat the appollaais were benami- 
dars. As betw een  the appellants and Sheo Prasad and Tu lsbi 

Ram. on the one hand and the judgem ent-dobtors on the other 

we hold that the application  o f the appellants is m aintainable. 

W e  put it  in this form  because w e have been to ld  that in 

consequence o f the decision o f  the court; below  one Gopal Das 

who hold a decree against Sheo Prasad and Tu lsh i Ram  has in 

execution o f that decree attached, brought to  sale and purchased 

him self the rights o f Sheo Prasad and Tu lsb i Ram  under the 

docree nisi o f  January, 1904f, and w e have also been in form ed  

that the present appellants have brought a suit fo r  a declaration 

o f their righ ts as beneficial owners o f the decree nisi, I t  w ill 

be for thu court below  to consider and determ ine the effect o f the 

a lleged  purchase by  Qopal Das and o f any decision that m ay be 

a rr iv ed  at in the suit brought by the appellants for a declaration 

o f their rights. W e  would also point out that Gopal N ara in  

and others resisted the application fo r an order absolute on the 

ground that they are purchasers o f tw o 'th irds o f a v illa g e  called 

Palo Ka lan  and they say that the suit was dismissed by the 

H igh  Court aga inst them and their property, 'i his is a point 

which must be taken up and decided by  the court below . W e  

set aside the order o f the court below  and sending the case back 

to that court w e d irect that the appellant's application be restored 

to the pending file  and disposed o f according to law . Costs o f 

this appeal w iil bo costs in the cairie.

A p p e a l  d e c r e e d — C a u s e  r e m a n d e d .

Before Mr. Ghamier and Mi\ JusHcs Piggott.
B M PB R O B  V . RAHMAT a n d  o t h e e s - *

Criminal Procedure Code, sections 345 â id A39—Compromine'~-AssauU in 
. tM, course of which the ysrtton aitaidUd. received fatal injuries—Sigh Gourfs

Pour porsous assaulted one P  'with, theresiilt tlia t P  died.

HisZcZ th a tit was not competent to tba widow of P  to compouud the case 

w itli P 'a  assailauta in rospeet of the iajunas caased fio P ,

Reid furtKor, tlm t wlxen several pertsoas were acquittod by tho Sassions 

Judge and on being moved by tb.a Gbvexnmmt, tliQ H igh  Court issued warrants

* Oriminal Appeal No- 18Q ol 1915, by the Local Government from  an ojder 

ol Moll an L a i Hnkka, Oifi.ciating Sessions Judge of Agra, dated the 12th 

December, 1914.
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