
the terms o f the bond im m ediately on the first de fau lt occurring, 

1 1̂5 the m ortgagor was c learly  liab le to  pay the whole sum to  the

Gaya Din morbgagee. In  other words the money became due from  the

Jhumian  m ortgagor to the m ortgagee on the occurrence o f the default.

I  fa il to  see how the last clause which I  have m entioned above 

helps the appellants in any way. I t  seems to me that this clause 

was sim ply put in to  the document in  order to make i t  quite clear 

that the in terest should continue to run, in spite o f no suit being 

brought, not only up to the exp iry  o f the ten years, but also up to 

the date o f rea liza tion . I t  was sim ply put in  to make i t  clear 

that in terest would not cease to run affcer the exp iry  o f ten  years. 

The m ortgagee on the oecurronee o f the first defau lt was fu lly  

entitled  to demand his money and the m ortgagor could not have 

m et him w ith  the plea that this demand was prem ature. There 

is no question o f “  w a iver for no w aiver has been alleged , much 

less proved. Paragraph 3 o f  the p la int is practica lly  a repudiation 

o f  any w a iver. In  my opinion under the clear term s o f th is bond 

the money “  became due ”  in  the year 1890, and the present suit 

was many years beyond tim e. I  would, therefore, dismiss the 

appeal.

B y  THE C o u r t . — The order o f the Court is that the appeal be 

dismissed w ith costs.
Appeal dismissed.

Before Sir Eenry Bichardi, Knight, Chief Justice, Justice Sir Praniada 
Char an Banerji and Mr. Justice Tudball.

April d. LAH ASO  K U A R  (PiiA.lHlii’B') v. M AH AB IR  T IW A R I ANDOTHMEe.
~ ' ‘ (DsPfiHDAHTS).'*

*4c2uiesce«ce— Possession/or many years by co-sharer— Pfesumption - ‘Consent.
When one co-sharer has bson iu exclusive posseseion of a parfcicular plot for 

a very longtime and has inado consfci-aotions thereon the presumption is that he 

is in posaession with th.6 consent of the other co-sharers. The other oo-sharera 

cannot after lying by for many years come iu and ask to have tho constructions 

demolished.

T h e  facts of this case are fully stated in the judgement of the 

Oourb.
Pandit Shiam Krishna Bar and Babu Mangal Prasad 

Bhargava, for the appellant.

•  Sooond Appeal No. 1183 of 1913, from a decree of Muhammad Husain^ 

Subordinate Judge of Ghazipur, dated tho 30th July, 1913, revereing a dqcreje 

of Ganga Nath, Munsif of BaiUia, da>tad tfa.G 30tix August, 1912.
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Mr. M. L. Agarwala, and Munshi Laltahmi Narain fo r the 

respondents.

R ichards, C. J., B a n e r ji  and T u d b a ll, JJ.— Th is  appeal 

arises out o f a suit in which the p la in tiff sought a declaration  

that the share o f the p la in tiff and the defendants Nos. 38 and 39 

amounts to fth s  in  a p lo t N o. 703, and that she m ight have a 

decree for jo in t possession o f the p lot and for renioyal o f a thatch 

and for the restoration  o f a ditch said to  have been filled  in. 

N otw ith stand ing  the pleadings it  is qu ite clear tha t the. 

contesting defendants’ contention was not that the p lo t  in 

question did not form  part o f the jo ia t  p roperty  o f the co-sharers, 

but that they for a ve ry  lon g  tim e had been in  possession and 

had sunk a w ell and made certain constructions. In  the low er 

appellate court the defendants raissd no controversy as to 

the proprietary t it le  o f the parties to the p lo t ia  question. A i l  

that they contended was that having regard  to  the lon g  tim e 

they had been ia  possession, the p la in tiff was not en tit led  to 

put them out or to have the constructions demolished. I t  is 

p er fec tly  clear that in the even t o f a partition  the p lo t in 

question w ill have to be taken  in to  consideration. The au thority 

m aking the partition  w ill have regard  to the rules that as far as 

possible parties in  possession shall be le ft  in  possession and i f  

that is found to be im possible and a certain p lo t (on  which are 

bu ild ings) in the possession of one party  has to be put in to  the 

lo t o f another, ren t w ill be assessed. W h ere  one co-sharer is 

fo r  many years in  exclusive possession o f  a particular p lo t and 

makes constructions thereon, the presumption is that he is so in 

possession w ith  the consent o f the co-sharers. The other co-sharers 

cannot a fter ly in g  by for m any years come in and ask to  have 

the constructions demolished. W e  th ink that the v ie w  taken 

by the court below  was correct and ought to be affirmed. There 

is no question o f adverse possession in  the ease. W e  dismiss the 

appeal with costs.

Appeal dismissed.

L ahaso
K oab

t),
M a h a b ib

T i w a r i .
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