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This appeal fails, and their Lordships will humbly advise His
Majesty that it should be dismissed. The appellants must pay the
costs of the appeal. v

Appeal dismissad.

Solicitors for the appellants :—7T. L. Wilson & Co.

Solicitors for the respondents :—Barrow, Rogers & Newville.

VW

VASONJI MORARJY (Dupenpant) 9. CHANDA BIBI (PrAINTIFF).
[On appeal from the High Court of Judieabure at Allahabad.)
Hindu Law—Alignation —Alignalion by widow—Construction of desd of sal
exscuted by widow —Whether it conveyed an absaluts interest in the property or
only a limited interast—Legal neces:i'y —Bvidsnce of inienlion of parties—
. Constr uction of deeds exeeuted by natives of India ~Recitals in desd as showing
neecesily and intention of executlants.

In this appeal their Lordships of the Judicial Committee held (revarsing
the decresof tha High Court and restoring that of the Snbordinate Judge) that
on the construction of a deed of sale executed by a Hindu widow of property
held by hav as heir of har husband in favour of the appaliant, she conveyed her
absolute inberest in such property, and not only the limit,d interest of a Hindu
widow

Rocibals to the effsct, (3) that th2 hosband did nobt lewwe property the
prolueaof which was sufficient to meet hor necessary expenses, (b) that she
had been obligad to borrow money to provide the ordinary necassiries of lifa,
(¢) that there ware ancistral dabts still unpaid, a2d cradito.s pressing for
payment, and (d) that the only way to discharga them was to sell o portion of
the property of her dec2ased husband, resitals which were mnecassary if the
executant were disposing of her absolute interest, bub serving no purpase if the "
objeat was to convey merely the limited interast of a widow, were hald to show
that the eircumatances were such as to give her power to dispose of her absolute
interest, and from which the inferance coutd reasonably be drawn that it was
her intention so to dispose of if,

Referring to the case of Hunsoman Persaud Pandey v. Munraj Kooniverea
(1), as to the liberal construction it was necissary to pubt upon deeds executed
by nativesof India, their Lordships were of opinion that an examination in
detail of the provisions of the desd in . this case left no doubt in their minds
that 411 the parties to it maeant that the absolute inberest in the property should
be conveyed to the purchnser, and thought that it had by the deed heen
effeotually conveyed to him,

That interest m1ght well be consttued a§ meaning the right to and
interest in the property which the widow had, in tha partionlar circumstances

#Prpsent : —Lord Dunepiy, Lord ArxiNson, Sir Gmorer Farwern and

Bir Jorx Epax. v
(1) (1856) 6 Moo, I. 4., 303 (412, 412),
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of the oase, powers, for the purpase indicatel, to sell and dispose of, that is, fhe
absolute interest, and not (as held by the High Court) as merely meaning the
right and interest which a widow normally tukes in the immoveable property
which her husb.nd owned at his death and leaves ailer him. Any other con-
struction their Lordships thought would plainly defeut the object and intention.
of the contracting parties.

ArrrsLNo. 24 of 1913 from a decree (6th February, 1912,) of
the High Court at Allahabad, whi:h reversed a decree (20th
July, 1910,) of the Subordinate Judge ‘of Benares.

The suit which gave rise to this appeal was brought by Chanda

Bibi, the respondent, to recover possession with mesne profits of
two houses in the city of Benares, which had belonged to a joint
Hindu family the last surviving male member of which, one Kunj
Behari Lal, died on the 6th November, 1890, leaving him sur-
viving only bis widow Rama Bibi, and one daughter the plaintitf,
On Kunj Behari Lal’s death Rama Bibi succeeded to the proparty for
the estate of & Hindu widow, and on the 24th November, 1892,
sold it to the appellant Vasonji Morarji, who converted the houses
into a Dharamshalla, or rest house for pilgrims, laying out a
considerable sum of money thereon. Phundo Bibi, ancther. widow .
of the family, who had a charge for maintenance upon the family
property also joined in the sale, Rama Bibi, the survivor of the
two widows, died on the 19sh of August, 1809; and on the 12ih of
January 1910, the present suit was filed by Chanda Bibi as the
daughter and reversionary heir of Kunj Behari Lal claiming posses-
sion of the proparty from the appellant as defendant on the ground
that the sale by Rama Bibi was made without necessity, and without
the knowledge or consent of the plaintiff, and was therefore void
after the death of Rama Bibi.

The defence was that the sale was for legal necessity ; defend-
ant purchased in good faith after due inquiry; that the plaintiff
had consented to the sale; and that the subsequent outlay on the
property was mads with her knowledge.

The sale-deed, dated the 24th November, 1892, after resiting
the. title to the property to be conveyed of which one Rash
Behari Ll became the sole and absolute ownsr by a deed of sale,
dated the 29ch April, 1831, stated that Rash Behari Ll dicd in
1849 leaving two sons Radha Govind Lal, and Krishna, Chaitanya
Deo who together ™ jointly owned, possessed and enjoyed the
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property left by their father ;" that Radha Govind Lal died in
1863 leaving Phundo Bibi one of the executants of the deed, as
his widow ; that Krishna Chaitanya Deo died in 1884 leaving a
son Kunj Behari Lal above mentioned whose widow Rama Bibi
was the other cxecutant, and his daughter was Chanda Bibi the
plaintiff, married to Sham Lal. The material portions of the deed
were as follows 1 — :
* Now, I, the said Rwms Bibi, on my part declare that I am tbe owner of
the whola property left by the said Kunj Behari Lal, deceased, but Musammat
Phundo Bibi, the other executant, be'ng an elderly woman in the family, the
property left by Goshain Kunj Bshari Lal was enjoyed jointly by courtesy by -
Musammat Phundo Bibi, and whereas the husbands of the execubants did not
Liaye any sufficient property from which or from the proce:ds of which he conld |
defla.y all our mesessiry expensts, we, the said exeoutants, had to. bm:)ow
money from time to time to provide oursalvss with the or&mm’y necessaries of
life, and whareas at the time of respestive deabhs of Radha Govind Lal
and Krishn Chaitanya Deo they were indebted to several persons, .and
wheras the said ereditors are pressing havd for their money and there seems to
be n> other way of paying off the debts inourrel by the said deceased Radha
Govind Lal and Krishn Claitany Do anl also those dehts incurred by us for
purposes aforesaid than by selling a portion of the immoveabl: properiy’
inherited by Goshain Kunj B:hari Lal we hereby Jmnbly and saeverally agree to)
convey and sell all our full existing rights ‘and interests- 'in the said houses, to
Sath Vishunji Morarji of Bombay in lieu of Rs. 10,500 ( ten thousand and five
hundrel) only which hag been paid in oagh, and ag Musammat Phuundo
Bibi has been joined as executant by virtue of her position in the- family and
for the additional guarantee of the said vendec Vishunji Morarji, I, the said
Rama Bibi, do hereby convay, sell and transfer all my rights and interest in the’
said houses which I inherited from my said deceased husband, Geshain:Xunj
Behari Lal, for the said sum of Rs. 10,500 (ten thousand five Lundred) to
the said Vishunji Morarji without any reservation of any kind, and whereas I,
the said Phundo Bibi, who have no othar interest in the said property than
that of maintenance, have éonsented to execute this deed of sale with the
object aforesaid, on my part absolutely convey, transfer and sell whatever
. rights Thave in the said houses including those of maintenance fothe eaid
vendee for a sum which is incluled in ths said amount of Rs. 10,500 (ten
thousand five hundred). We, the said Phundo Bibi 2nd Rama Bibi, in lieu of
Rs, 1b,500 only jointly convey, transfer and sell all our existing rights, title
and interests in or bilonging anl appertaining to the maid houses including
easements to Vishunji Morarji, and from this day henceforth thesaid Vishunj
Morarji will be the full owner and proprietor of the said houses in our stead
and shall own, possess and enjoy them in the same way as we have been
hitherto doing, and as proof of the existing debts and the necessity of conveying
* the property fot purposes a aforesaid, Sham Lal, the husband of Chanda Bibi, the
daughler of Goshain Ku‘b; Behari Lal, has sigrpd as one of the w1tnesses’ of t};e“
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desd, Should atany time the said vendsa or hig heirs and representatives ba
deprivgd of the whols or part of the property conveyed by this deed, he or they
would be entitled to recover the money in full or in part as the case may be
from us and rest of our property.”

The Subordinate Judge, on the issues raised, found (inter
alia) that the plaintiff was not a minor at the date of the sale;
that her husband Sham Lal had acted throughout the transac-
tion on behalf of the executants; that the plaintiff had full
knowledge as to what was going on, and had given her consent
and autborised her husband to attest the deed. He further held
that the defendant before purchasing the property had taken all
possible precautions and had acted in good faith, and was there-
fore {ully protected by the provisions of section 38 of the Trans-

for of Property Act (IV of 1882). He therefore dismissed the suit
with costs, ‘

On appeal the. High Court (Sir HrNrY RicEARDS, C. J, and
Bawgryt, J.) held that the deed only purported to convey to
the defendant the “life estate of the widow Rama Bibi,” and,
reversing the decision of the Subordinate Judge, gave the
plaintiff a decree. The High Court said— o

«Tt ig contended before us that tunder the terms of the sale-deed exequt-
ed in favour of the defendant nothing passed to him beyond the life.interast of
the vendor, Musammat Ryma Bibi, This contention is in our opinion well-
founded. In the sale-dead the vondior, Rama B bi, gtated; I, the said Rama
Bibi, do hereby coavey, sell and transfer all my rights and interest in the
said houses which I inherited from my said deceased husband, Goshain Kunj
Behari Tal’  Lower down it is stated in the sal:-dezd, < We sell all our existing
rights, titls and interest,” and referring to the vendae it is stated that « he will
be the full owner and proprietor of the said housss in our steal and shall own,
possess and enjoy them in the same way as wo have ben doing.’ These recitals
show that the widow was selling such rights as she had asa widow, that is to
say, her life estate It is possible that she intended to sell the proparty abso-
lutely, but the language used in the document is what we must go by, and
baving regard tothe nature of the interest which aceording to the ferms of the
document, was conveyed to the defendant it isnot open to him to say thab
he acquired an absolute interest in the property and that the intenbion wag
to convey such interest to him, In view of the terms of the document we are
tnable to hold that anything beyond the widow's life-intersst was conveyed.
1t ip said that the plaintiff assentod to the sale and is therefore estopped from
cliiming the property. She was no party to the deed, and all that appears ia
that het husband was a marginal witness toit, Holding as we do that the
effect of the document was only to transfer the life estate of the widow, whié};

.determined on hey death, no «qugstion of estoppel arises,”
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On this appeal, which was heard ex parte De Gruyther, K. C.,
and G. R. Lowndes for the appellant contended that on the
proper construction of the deed of sale of the 24th Nov-
ember, 1892, the widow’s whole estate in the property was
intended to pass, and did in fact pass under the deed to the
appellant. A widow took uunder the Hindu law more thana
mere life- estate in the property of her deceased husband :
 Mayne’s Hindu Law (7Tch El), page 819. Where there is legal
necessity for her alienation of it, or part of it, she had power
to give the transferee an absolute estate in the property
alienated. The evidence in the case fully established that
legal necessity for the alienation existed, as was rightly found
by the Subordinate Judge. Rama Bibi therefore had power
to convey an absolute estate; and from the circumstances of
the case and the terms of the deed it could be clearly in.
ferred that it was the intention of the parties to it to doso:
see Transfer of Property Act (LV of 1882), section 8, Refer-
ence was made to Hunocoman Persaud Pandey v. Munraj
Kovnuaree (1) as showing that a liberal construction is te be
put on such deeds,

It was also contended that the sale was made with the
knowledge and consent of the respondent which was shown by her
husband signing the deed as a witness ; and that the appellant was
in the circumstances entitled to rely on section 38 of the Transfer
of Property Act as protecting his title.

1915 May 7th :—The judgement of their Lordships was deli-
vered by Lord ATKINSON :—

This is an appeal from a decree of the High Court'of:the
North-Western Provinces, Allahabad, dated”the 6th February,
1912, whereby a decree of the Subordinate Judge of Benares,
dated the 28th July, 1910; was set aside. The respondent did
not appear on the hearing before this Board to support the judye:
ment appealed from;

. The suit out of which the a,ppéal has drisen was brouglt by the
respondent against Thakur Vasonji Morarji; a well-to-&¢ merchaiib

of  Bembay to 1ecover pessession of & cértain houte m the cityef -

Beriares, and alse mesne rates.
(1) (1856) Moo. 1. A, 393 (411, 412).
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_ The land upon which this house is built was part of the
immoveable property inherited by the respondent’s father, one
Kunj Behari Lal, the last surviving male membcr of a joint
Hindu family, who died on the 6th November, 1890, He left
his widow, Musammat Rama Bibi, and the respondent; his daugh-
ter by that lady him surviving. He lLad no other issue. - One
Musammat Phundo Bibi, the widow of Goshain Radha Govind,
the paternal uncle of Kunj Behari Lal, was, in and subsequent to
the year 1892, entitled :to maintenance out of the “property so
inherited by the lattcr. By deed, dated the 24th November,
1892, these two widowed ladies jointly conveyed to Thakur

- Vasonji Morarji some interest in the site of the aforesaid house

with the twu houses then standing upon it in consideration of the
sum of Rs. 10,500, ' ' ’

The main question in dispute upon which the two Indian
tribunals bave differed is the nature of the interest so cenveyed.
The Subardinate Judge held in effect as a fact, fisst, that the sale of
these houses 'was made by Musammat Rama Bibi as 4 matter of
necessity, in order to discharge vut of the purchase money certain
debts due respectively by her husband’s father, Krishen Chaitan
Deo, deceased; and his aforesaid palerpal uncle amounting 1o
Rs. 9,500 with interest; for the payment of which the creditors
were pressing, and also certain debts incurred by herself, in order
to obtain the necessaries of life for -the family; and, secondly,
that Musammat Rama Bibi, having under these circumstances the
power to'sell the absolute interest in this lmmoveable property,
she intended so to do; that this decd, om the true comstruction
of its terms, effected her intention, and carried to and vested in
the purchaser the absolute interest in the then existing two houses
and their sites.

The High Court, while not differing from or disturbing
in any way the conclusions of fact at which the Subordinate
Judge had arrived, or questioning the intention of Musdmmat
Ram;a.' Bibi, to sell and convey the absolute interest in the
piece- of immoveable property, held that bhe terms. of the deed:
were, inadequate to. convey to the purchaser anything beyond

ber own interest in the samse, which they wdescribed as s life-
interest,
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The purchaser, the defendant in the suit, died on the 22nd of
March, 1913. He purchased these houses for the purpose of found-
ing a Dharamshalla on their site, and with that object caused the
two dilapidated houses standing upon it at the date of the deed to
be demolished, and one house to be erected upon the sife at a cost
to him of Rs. 18,000, Rama Bibi died on the 19th August,
1909, Phundo Bibi having pre-deceased her. On the 12th
January, 1910, this suit was instituted by the fespondenb, as heir
of her father, claiming the relief asked for on the ground that the
sale Dy her deceased mother was made without necessity and
without her, the respondent’s, consent. The Subordinate Judge
found as a question of fact that the respondent was not a minor at
the date of the deed, and that she had full knowledge of the
intended sale, and consented to it. Owing to the fact that the
respondent did not appear on the hearing of this appeal, their
Lordships thought it right not to content themselves with acceps-
ing and acting on the findings of fact of the Subordinate Judge,
without examining for themselves the evidence upon which those
findings purport to be based. Counsel for the appellant has
accordingly fully opened this evidence. Their Lordships have
fully considered it, and are clearly of opinion that the existence
of the debts incurred by the predecessors of Kunj Behari Lal to
the amount mentioned, the necessity for the sale of the absolute
interest in these two houses in order to discharge them, and the
payment of them out of the purchase money when obtained, are
clearly established. Their Lordships see no reason whatever to
dissent from any of the Subordinate Judge’s findings of fact,

The question of the proper construction of the deed of convey-
ance remains. The principle laid down by Lord Justior KNiGET
BRrUCE in delivering the judgement of this Board inthe case of
Humnooman Persaud Pandey v. Babooce Munraj Koonweree
(1), is particularly applicable o this case. At pp. 411—412 of
the report he says :—

« Deeds and contlacts of the people of India oughb to be liberally con-
strued.  The form of expression, literal sense, isnot to be g0 much regarded
a8 the real'menning of the parties which the transaotion discloses.’

Well, it appears to their Lordships that an examination in’
detail of the provisions of the deed of conveyance in this eage’

(1) (1856) 6 Moo, I. A,, 893 (411, 412).
55
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cannot leave any doubt upon one’s mind that all the parties meant
that the absolute interest in these two houses should be conveyed
to the purchaser, and thought that it had by the deed been
effectually conveyed to him, That instrument commences with a
full and detailed recital of the title to the property. It contains
a decluration that Rama Bibi is the owner of all the property left
by her deceased husband, but that Phundo Bibi being an elderly
woman 1n the family, this property was by courtesy enjoyed by
the latter jointly with herself.

It is then recited that the deceased husbands of these two
ladies (both of whom execute the deed) did not leave behind them
property, the produce of which was sufficient to meet their
necessary expenses; that they had been obliged to borrow money
to provide the ordinary necessaries of life; that the father and
paternal uncle of Kunj Behari Lal were at the time of their
respective deaths each indebted to several creditors, still unpaid,
who were pressing for their money ; and that the only way by
which money could be procured to discharge all these debts was
by selling a portion of the property inherited by Kunj Behari
Lal. Not, be it observed, a particular estate, or interest in the
whole or a portion of that property but a portion of the property
itself, part of the corpus as it were, if one may use that expres-
sion. _

Now, it is plain that all these recitals touching the existing
indebtedness of the executants and their predecessors could only
bave been introduced for the purpose of showing that the
circumstances were such ag to give to the executants the power
to dispose of the absolute interest. The recitals were entirely
otiose, serving no purpose whatever, if the intention and object
of the partics were merely to dispose of the interest to which
Rama Bibi would normally be entitled as the widow of her deceased
hushand. She could dispose of that interest whether debts
existed or not. So that special pains are taken to seb outin
detail the facts and circumstances which remove every fetter
from her power of disposition over the absolute interest.

It is next recited that the two executants have jointly and
severally agreed to sell and convey all their full and existing
rights in the two houses to the purchaser for the sum of
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Rupees 10,500, to be paid in cash; and that Phundo Bibi has joined
as an executant by virtue of her position in the family for the
additional guarantee of the vendee. Her right to maintenance
was a liability affecting the absolute interest in every portion
of the property left py Kunj Bebari Lal. It might last beyond
the life of Rama Bibi if Phundo Bibi outlived her; but the
vendee, it was agreed, was to enjoy the property absolutely
discharged from this labter liability for all time. By the operative
granting part of the deed Rama Bibi in the first place sells,
conveys, and transfers all her rights and interest in these two
houses to the purchaser without any reservation. Then Phundo
Bibi transfers to him her only right in the property, namely, her
right to maintenance. And then the two ladies jointly proceed
to sell and convey to him all their own existing right, title,
and interest in, or belonging or appertaining to these two houses,
including easements, and declare that from the exeeution
of the deed thenceforth the purchaser shall be—

« the full owner and proprietor of the said houses in our stead, and shall

own, possess, and enjoy them in the same way as we have besn hitherto
doing.”’

Then there follow two very significant provisions, first,
that—
i a8 proof of the exisbing debts and the necessity of conveying the property for
purposes aforesaid Sham Lal, the husband of Chanda Bibi’’ (fie respondent)
« hag signed as one of the witnesses of the desd,’’
and secondly, that-—
s ghould at any bime the said vendee or his heirs and representatives be
deprived of whole or part of the property conveyed hy this deed he or they

would be entitled to recover the money in full or in part, as the case may be,

from us and rest of our property.’

That guarantee might not be of much value, but it contem-
plated a loss which might occur after the death of Rama Bibi
Well, the purchase money was paid, the debts were discharged,
and Sham Lal and the creditors of the male debtors, Whose
claims were paid, signed the deed as witnesses.

Thus every precaution which apparently occurred to the

~minds of the parties to the instrument or to thosé of their
advisers ‘was ‘taken to show on the face of the document ﬁhab
circumstances existed which would empower Rama Bibi to chspose
of the absolute interest in this property.
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There ecan be no doubt, therefore, as to the object and
intention of the parties to the transaction, and as to their view
as to the meaning and effect of the language of the instrument.
They all obviously intended that all the interest which the recited
circumstances, true in themselves, empowered Rama Bibi to
alienate should pass to the vendee, and it is equally plain that
they thought that the effect of the imstrument was to pass it to
him,

The High Court seem to have attached little importance to
some, if indeed not all, of the pregnant recitals which have been
referred to. They took the two following passages from the
granting part of the deed, first i—

« I, the said Rama Bibi, do hersby convey, sell, and transfer all my rights

and interest in the said houses which I inherited from my said deceased
husband, Goghain Kunj Behari Lal.”’

And secondly— .
“We . . . sgellallonrexisting rights, title, @#nd interest
As together with the declaration that the vendee—-
+¢ will be the full owner and proprietor of the said houses in our stead, and shall
own, pogsess, and enjoy them in the same way as we have been hitherto
doing.”*
They then proceed to say—
«Mhese recituls ** (as they erronszously style them) show that the widow
was pelling such rights as she had as widow, that is to say, her life-estate,’”

With all respect to the learned Judges of the High Court,
their Lordships are quite unable to take that view., They think
that the High Court fell into the very error which Lord Justic
Kn1gHT BRUCE, in the passage already quoted, stated should be
guarded against in the construction of deeds between the people
of India, They took the strict literal sense of the words in the
passages referred to, and ignored the meaning which the parties
to the transaction obviously attached to them. It is not quite
accurate to describe the interest which a widow normally takes
in immoveahle property, which her husband inherits and leaves
ab his death, as a “life-estate.”

In Ch, 2 of Mr, Mayne's “Hindu Law,” 8th Ed,, p. 846, he
lays it down that it is wholly incorrect so to describe her estate,
and that it would be just as untrue to speak of the estate of a
father under the Mitakshara law as one for life,
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““ Hindu law,’’ he says, “ knows nothing of eatabes for life or in tail or in
fee. It measures estates not by duration but by use. The restrictions upon the
use_of an estate inherited by a woman are similar in kind to those which limit
the powers of a male holder but different in degres. The distinstive feature
of the estate is that ab her death it reverts to the heirs of the last male
owner.*”’

And again at page 870 :—

It is not a Iife esbate, because, under certain circumstances, she can give
an absolute and complete title.

Nor is it in any sense an estate hald in brust for the reversionars. Within
the limits imposed upon her, the female holder has the most absolute powers
of enjoyment.’’

If the circumstances existed which enabled her to dispose of
that absolute interest, and she intended to dispose of it, the
language of the instrument does not seem inadequate for the
purpose.

Taking the deed as a whole and endeavouring to reconcile
its various provisions the one with the other, giving etfect as far

as possible to each, their Lordships find nothing in its language

constraining then to adopt a construction which would plainly
defeat the object and intention of the contracting parties. They
think the passages relied upon by the High Court may well be
construed as meaning to refer to the right to, and interest in,
the property which Rama Bibi, as the widow of, her deceased
" husband, had, in the particular circumstances of the case, power,
for the purpose indicated, to sell and dispose of, that is, the
absolute interest, and not as merely meaning to vefer to the
right and interest which a widow normally takes in the immove-
able property which her husband owned at his death and leaves
after him,

Their Lordships are, therefore, of opinion that the decree
appealed from was erroneous and should be reversed, that the
dacree of the Subordinate Judge should be rvestored with costs
throughout, a.nd they will humbly advise His Majesty accord-
ingly.—

The rebpondenb will pay the costs of bh1s appeal.

Appeal allowsd.

Solicitors for the appellant .—-T L. Wilson & Co.
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