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award to the. respondent Es. 105-6-0 as offered to him by the 
Collector in the boginuing. It will still be open to him on the 
expiry of the period for which the land has been acquired to 
apply for the compensation mentioned in section 36, clause (2) 
which he has claimed at Rs. 18-0-0 per bigha and in respect to 
which we express no opinion in the present pvocecding. The 
objections are disallowed with costs and tho appellant will have 
his costs in both courts.

Apj)eal allowed.

Before Mr. Justice Ohanmr and Mr, Jtosiice Piggott.
LAKHPATI (D b e 'en d an t) v . EAMBODH SINGH (P r.A iNT iF i’ ) a h d  

RAM RAJ.SINGH an d  a k o th b k  (D e fe n d a n t b )* .

Attestation of mstnmmit—Witness hoio far affecied'with hnowledcje of coniants.
The mere attestation of an insti'umont by a person clooti not nccesEsarily 

import ooncurrencG by him in tho transaction cvidencod thereby. Baj LuWiea 
Dabia v. Gohool Ohundar GJwiodkry (1) referred to. The quQstlon whether 

attestation of clooumeat should bo held to imply assent is a question oi fact 
and must bo determined with refereneo to the circumstancGS of each case and 
iihe High Court cannot outertain it in second appoal. Deno N'ath Das v. 
Kotinoar Bhattaoharya (2) and Moioa Singh v. Bhagzoant Singh, (3) referred to.

T he facts of this case wore as follows :—

Musammat Kalwanti, the widow of a separated Hindu, named 
Jita, mortgaged her husband’s property to the appellant by two 
deeds,dated the 28th of January, 1907, and tho 7th of August, 1908. 
At the time of these transactions there wore living Sarju Doi, who 
is said to bo a daughter of Jita, Biidhai, the son of a deceased brother 
of Jita and Ram Raj and Ram Bodh, sons of another deceased 
brother of Jita. The three nephews were the sole presumptive 
reversionary heirs of Jita. Ram Bodh was a minor living in 
union with his brother Ram Raj who joined in cixecuting both 
mortgages and Budhai attested both as a witness. Ram Bodh, 
who is still a minor, brought this suit in 1910, for a declaration 
that the mortgages were not binding upon him. The Subordi- 
naoe Judge held that the earlier mortgage was not proved to 
have been made for lawful necessity at all, and that the later

‘ Second Appeal No. 1632 of 1813, from a deoL’ee of B. J, Dahl, Distdat Judge 
of Benares, dated the 17th of May, 1913, reversing a decree of Pratab Singh, 
Subordinate Judge of Jaunpur, dated the 7th of October, 1912.

(1) (1869) 13 Moo. LA.,  209. (a) (1913) ailndian oases, cJ67.
(3) (1909) 5 Indian cases, 252.
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mortgage was proved to have been for lawful necessity to the 
extent of Ra. 282 out of Rs. 800, but he held that Eaiii Bodh 
was hound by liis older brother's consent to ' the transactions  ̂
and that Budliai’a consent to them was proved by the fact that he 
attested them; therefore the whole body of male reTcrsioners 
rnnst be taken to have eonseiitod to the transactionsj and the 
plaintiff was not entitled t,o challenge them. On appeal the 
District Judt^e ag-reed with i.lie first court as to llie extent too  o
which the mortgage had been shown to be supported by legal 
necessity, but he held that the attestation of the deeds by Budhai 
did not prove that he had consented to the mortgages, and that 
the plaintiff was not bound by the elder brother’s consent, 
because it had been neither alleged nor proved that he had acted 
for the benefit of,the plaintiS. Both the courts below have held that 
the presence of a legitimate daughter of Jita, even if proved, 
did not prevent the plaintiff from maintaining the suit. The 
learned District Judge gave the plaintiff a declaration that the 
earlier deed v̂as not bind.ing upon him and that the later was 
binding only to the extent of Rs. 282. The defendant appealed to 
the High Court*

Dr. Satiali Chandra Ban&rji, for the appellant.
The Hon’ble Dr. Tej Bahadur Sapru and Dr. Surendro 

Nath Sen, for the respondents.
Cham ier  and PiGGOTT, JJ.— The facts of this case are that 

Musammat Kalwanti, the widow of a separated Hindu, Jita, 
mortgaged her husband’s property to the appellant by two deeds, 
dated the 28tli of January, 1907, and the 7 th of August, 1908. 
At the time of these transactions there were living Sarju Dei, who 
i.y said to be a daughter of Jita, Budhai, the son of a deceased 
brother of Jita and Bam Raj and Ram Bo-dh, sons of another 
deceased brother of Jita. The three nephews were the sole 
presumptive reversionary heirs of Jita. Ram Bodh was a minor 
living in union with his brother Ram Raj who joined in executing 
both mortgages and Budhai attested both as a witness. Ram Bodh 
who is still a minor, brought this suit in 1910, for a declaration 
that the mortgages were not binding upon him. The Snbordi" 
nate Judge held that the earlier mortgage was not proved to 
have been made for lawful necessity at all, and that the later
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mortgage was proved to have been for lawful necessity to tlie 
extent of Rs. 282 out of B,s. 800, but he held that Ram Bodh 
was bound by his elder brother’s consent to the transactions, 
and that Budhai’s consent to them was proved by the fact that 
he attested them; therefore the whole body of male reversioners 
must be taken to have consented to the transactions, and the 
plaintiff was not entitled to challenge them. On appeal the 
District Judge agreed with the first court as to the extent to 
which the mortgages had been shown to be supported by legal 
necessity, but he held that the attestation of the deeds by Budhai 
did not prove that he had consented to the mortgages, and that 
the plaintifi was not bound by the elder brother’s consent, 
because it h-\d been neither alleged nor proved that he had 
acted for the benefit of the plaintiff. Both the couriis below have 
held that the presence of a legitimate daughter of Jita, even if 
proved, did not prevent the plaintiff from maintaining the suit, 
The learned District Judge gave the plaintiff a declaration that 
the earlier deed was not binding upon him and that the later 
was binding only to the extent of Rs. 282. This is a second 
appeal by the mortgagee. On the authorities it, is quite clear 
that the presence of the daughter, even i f  proved to be legitimate, 
is no bar to the maintenance of the suit by the plaintiff.

It appears to us ' that the only difficulty in the case arises 
from the finding of the District Judge that the attestation of the 
deeds by Budhai does not prove that he consented to the trans
actions. I f  Budhai consented to them then we have the consent 
on the part of all the adult male reversioners, and it is clear 
that the consent is sufficient to raise the presumption that the 
mortgages were made for purposes binding upon the whole 
body of reversioners. It is contended on behalf of the plaintiff 
respondent that the finding of the District Judge, that Budhai is 
not proved to have consented to the mortgages, is a finding of fact 
which cannot be disturbed in second appeal, while the appellant 
contends that it is not a finding of fact), but that the question ia 
what is the true conclusion to be deduced from the fact that 
Budhai attested the execution of the mortgages. In our opinion 
the finding of the learned Judge is one of fact which cannot be 
disturbed in second appeal. In a well known case decided as
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long ago as 1869 their Lordships of the Privy Council said that 
mere attestation of an instrument by a person did not necessarily 
import concurrence by him. It might no doubt be shown by 
other evidence that when he became an attesting witness he fully 
understood what the transaction was and that he was a concurring 
party to it, but from the mere subscription of his name that 
inference did not necessarily arise [Mcb] Luhhee Dabia v. Golcool 
OhundcbT Ghowdhry (L)] and it has been held, in several cases 
by different courts in India, that the question whether the 
attestation of a document should be held to imply assent is a 
question of fact, and must be determined with reference to the 
oircu instances of each case, see for example Beno Nath Das v. 
KoHswar Bhattacharya ( 2) and Mewa Singh v. Bhagiuant 
Singh (3).

We must, therefore, accept the finding that Budhai is not 
proved to have assented to the transactions in question and it 
follows that it is not proved that there was sueh assent on the 
■part of the reversionary body as to raise a presumption that 
the mortgages were made for purposes binding on the rever
sioners.

The appeal fails and is dismissed with costs.
Appeal dismissed.

RBYISIONAL OEIMINAL.

Before M r. Ju&Uce Figgott.

E M PE R O R . V. M U K H T A R  AH M AD  and  a u o th e k .*

^ot No. X L Y  of 1860 C'^he Indian Penal OodeJ, sections 30S, 323— FuUie 

servant in the cxeautim of his duty as such—House search hy Excise 
Inspactor without a loarrant—Assault on Inspector.
An Excise Inspector in searcliing fche house o f a person, under the sus

picion that he would find oocaiae there, committed many icregularities. He 

had no warrant authorising him  to make the search, he had. brought only 
•one search witness and he directed a constable to scale the outer ■wall of the 

house. The accused assaulted and beat him. Held, that the Inspector and 
the coastables -were not acting in  the discharge o£ their duties as public 

servants and the accused were not gu ilty of aa ofienoa under section 332 o£

*O rim inal Revision No. 144 o f 1915, from an order of G. 0. Badhwar, 

Additional Sessions Judge of Saharanpur, dated tha 22n,d of January, 1915,

(1) (1869) 13 Moo. I .  A., 209. (2) (1913) 21 I. G., 86T,
(3 ) (190&) 5 I. G., 252.
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