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APPELLATE CIVIL.

Before Sii' Henry Richards, Knight^ Ghisf Justice, and Mt\ Justice Piggoii 
THE SECRETARY OF STATE FOR INDIA IN  OOUNOIL 

(D e e 'e n d a n t ) V. JAWAHIE LAL ( P i i A i h i i p f ) * .

Ack No. X X I I I  of 1871 {Fensions Aot), section 4, B, 6—Suit for a declaration 
affecting the liabiUty of Government—Jurisdiction of Civil Court.

Tlie plaintifi came into Ooutt claiming in effect a declaration that lie was 
entitled to be considered as the assignoe of the govGrnraent revenue payable in 
rcspect of certain property as being the reversioner to one Dalpat Rai who was 
the last assignee. He produced a certificafco purporting to be a certificate undei 
section 6 of the Pensions Aot, 1871, but it was a certificate granted in respect 
of some former litigation between the plaintiff and a rival claimant to the 
property.

Ueld that the suit as framed could not be entertained without the produc- 
tiottofa certificate in conformity with section 6 of Aot No. X X III of 1871; 
that the certificate produced was not in conformity with section 6 of the said 
Actj and that in any case it would be impossible to pass a decree in favour of 
the plaintiff without affecting the liability of Government to pay such grant 
within the meaning of the section. TU  Secretary of State for India y. Moment 
(1) distinguished.

T h e facts of this case -were as follows:—
The plaintiff came to court alleging that one Dalpat Eai was 

u grantee of the Government revenue of the villages Mohammad- 
pur Bayar and Lal^hanpur from Muhammadan Emperors, and that 
the British Government had continued that grant. On the death 
of Dalpat Rai his daughter inherited the right to get the Govern
ment revenue and on her death her husband Durga Prasad had 
his name recorded as a grantee of Government revenue. The 
plaintiff sold a portion of the property to a certain person and 
sued Durga Prasad to recover the remainder and obtained a 
decree. His vendee also brought ,a suit against the daughter of 
Durga Prasad, but his suit was dismissed on the ground that 
JawaLir Lai was not a reversioner of Dalpat Rai. Durga Prasad 
died and the Revenue Court recorded the name of the Government 
in place of Durga Prasad. The plaintiff therefore brought this 
suit for declaration that he is entitled io recover the Government 
revenue, The defence pleaded among others was that the suit 
was governed by the provisions of sections 4 and 6 of the Pensions

* First Appeal Ho, 225 of I9i2, from a decree of Gokul Prasad, SubOEdinate
Judge of Shahjahanpur, dated tho 4th of April, 1912.

(1) (1912) I, It. 40 Calc., 301,
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Act and the suit could not be maintained without a certificato 
from the Collector, and that the Civil Court had no power to 
make any order affecting the right of tlje Govexnmenti. The 
defence also denied the plaintiff’s right to the grant as he was 
not in the direct line of the grantee. The court below decreed 
the suit, It held that the suit was governed by the Pensions 
Act but that the plaintiff had produced a certificate dated the 
5th of November, 1902, empowering “ a Civil Court to try the 
plaintiff’s claim for resumption of muafi grant in M. Lakhanpur.” 
That certificate, although granted prior to the recording of the 
name of the Government, was held to give the plaintiff a right to 
sue. The defendant appealed to the High Court.

Mr. A. E. Ryves, for the Secretary of State in Council ;—
The present suit could not be maintained in the absence of a 

certificate as required by section 6, read with section 4 of the Pen
sions Act. The certificate granted to the plaintiff in 1902 was 
inapplicable to this suit. That certificate was given to plaintiff to 
ascertain which one of two rival claimants should get the revenue. 
Subsequently Government’s name was recorded as entitled to the 
revenue, and the old certificate was insufficient. Secondly, the 
concluding part of section 6 barred the suit, as the decree must at 
least indirectly affect the liability of Government ’ which claimed 
the revenue itself.—Thirdly the grant was to the grantee and his 
descendants "  generation after generation” (naalan had naslan). 
This was a restricted grant to the lineal descendants of the grantee, 
and even if the plaintiff proved that he was, according to Hindu 
Law, the next reversioner, he would not be entitled to succeed as 
he was admittedly a collateral and not a lineal descendant.

The Hon’ble Dr. Tej Bahadur Sapru (for Mr. B. M. O’Conor, 
with him Pandit SJiiam Krishna Bar), for the respondents :—

The provisions of the Pensions Act restricting the right of the 
plaintiff to institute the present suit were ultra vires. Iri a recent 
case Secretary o f State v. Moment, (1) the Privy Council had held 
that the Indian Legislature was a subordinate legislature, and 
could not pass any laws which were opposed to any statute of 
the British Parliament, He referred to Acts of Parliament deal
ing -vyith India, (Acts of 1858, and 1861). It  was laid down there 

(1) (1912) I  L , R., 40 Gale., 391.
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that if a suit could be instituted in respeat of a matter against 
the East India Company before the Government of India was 
transferred to the Crown, a suit could be instituted in respect of 
that matter again-.t the Crown through the Secretary of State for 
India, impite of any law to the contrary enacted by the Indian 
Legislature. Before 1871 a suit in respect of this matter could 
be brought against the East India Company and the provisions 
of sections 5 and 6 of the Pensions Act were not good law. The 
Pensions Act did not lay down any particular form for the 
certificate. Under section 5 a claim had to bo preferred to a 
Collector who could grant a certificate and the Civil Court could 
thereupon entertain a suit (section 6). A  certificate was granted 
to Jawabir Lai in this case. That enabled him to get a declara
tion of right. The present suit was brought for that purpose. 
There is no limit of time during which the certificate could be 
produced before a court. The law did not require that the 
certificate should be obtained against the defendant. He further 
contended tbat if the certificate produced was not good, the 
plaintiff should be allowed time to obtain and produce a fresh 
certificate.

The declaration of the plaintiffs right in this case would not 
bind the Government to pay Government revenue to the plain
tiff. It would only enable him to approach the Government and 
lay his claim bjfore them. The second paragraph of section 6 
did not, therefore, bar the suit. The grant of revenue to a person 
generation after generation conferred an absolute right upon 
him.

Mr. A. E. Ryves was heard in reply.
E ic h a r d s , C. 3., and P ig g o tt , J.—This appeal arises out of a 

suit in which the plaintiff claimed a declaration that he has 
“ proprietary right in ten biswas of revenue-free grant in each of 
the three mabals, Nur Muhammad, Farhat Fatima and Intizam- 
ud-din, in Mauza Lalvhanpur,” and that the name of the Govern
ment may be expunged. The claim does nob appear to be 
accurately expressed. What the plaintiff really claims is that in 
the events which have happened, he is now entitled to be consi
dered as the assignee of the Government revenue payable in 
respect of the 10 biswas. His real claim is that the last assignee
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of fcliis Government revenue was one Dalpat Rai, who died leaving 
a daughter Musammat Ram Piari. He claims that now he is 
entitled, as the heir of Dalpat Rai, under Hindu Law, to have 
the same rights as Dalpat Bai enjoyed.

The court below granted the plaintiff a decree declaring that he 
id entitled hy right of sucĉ -ssion to Dalpat Rai, as the onttafi.dar 
assignee of the Government revenue of the 10 biswas share in 
the three mahals.

The Secretary of State has appealed, and it is contended first 
that the court below ought not be have entertained the suit 
because the plaintiff had not obtained the certificate referred to 
in sections 5 and 6 of Act X X II I of 1871; secondly, that the 
decree of the court below is in contravention of the provisions of 
section 6 of the same A ct; and thirdly that the title which Dalpat 
Eai had to be deemed the assignee of the Government revenue 
came to an end with his lineal descendants.

The plaintiff submits that the provisions of sections 5 and 6 
do not apply; secondly, that if it wa=? necessary to obtain a 
certificate he did in fact obtain one; thirdly, that the decree of the 
court below does not in any way contravene the provisions of 
section 6.

It appears that some time after the year.1902, the plaintiff 
brought a suit in respect of certain zaniindari which belonged to 
Dalpat Rai. He succeeded then, in establishing his title to the 
property he sued for. He did not, in that suit, include the 
Government revenue which he now claims. As a matter of fact 
he had already assigned it to third parties. A vendee from 
the plaintiffs also brought a suit in respect of some other zamin- 
dari which had at one time belonged to Dalpat R»i.

In  that case the court dismissed the'suit on the ground that 
the then plaintiff had failed to prove that the present plaintiff 
was the reversioner to Dalpat Eai.

Section 4 of Act X X I I I  of 1871 is as follows
•̂‘'Except as Itereinafter provided no Civil OcjMEt shall entertain any suit 

relating to any pension or grant of moaoy or land revenue conferrad or made 
by the British or any former Govecamettt, whatever may have been the oonsi- 
deration for any suclx pension oc grant ;ind whatevar ni;.y Ii.wq been the nature 
oJ the payment, claim or iighfc for whtcK such pension or grant may ha\e heen
si;b atitu te4.
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‘‘ Seotioh 5, Any person having a claim relating to such pension or grant 

may prefer suoh claim to the Collector of the district or Deputy Commissioner 
or other officer, who shall dispose of such claim in accordance with suoh rules 
as the Chief Kevenue authority may, subject to the general control of the Local 
G overn m en t, from  time to time, perscribe in  this behalf.

S ection  6. A Civil Court, otlierv^ise competent to try tho samo, shall 
taka cognizance of any such claim upon receiving a certificate frona such 
Oollector, Deputy Commissioner or other officer authorized in that behalf that 
the case may be so tried, but shall not make any order or decree in any suit 
whatever by which the liability of G-overnment to pay any such pension or 
grant as aforesaid is affected directly or indirectly.”

The plaintiff seems to have procured a certificate, dated the 5th 
of November, 1902, probably in connection with the previous suit 

to which we have already referred. This certificate will be found 
at page 7 of the respondent’s book. The plaintiff contends that if 
the provisions of Act X X III of 1871 applied to the present case, 
then the production of that certificate is a sufficient compliance 
•with the provisions of section 6. The argument of the plaintiff 
that the provisions of Act X X III of 1871 do not apply to his case 
is based on the decision of their Lordships of the Privy Council in 
the case of Ti<e Secretary of State fo r Ind ia  v. Moment (1). In 
that case it was held that certain provisions in the Burma Act, 
Act IV  of 1898, were ultra vires in so far as it enacted that no 
Civil Court should have jurisdiction to determine any claim to 
any right over land as against the Government. Their Lordships 
referred to the Act of ] 858, and to the Indian Councils Act of 
1861. By section 65 of the Act of 1858 it was provided that— 

“ The Secretary of State in Council shall and may sue and bo sued as 
well in India as in England by the name of the Secretary of State in Council 
as a body corporate; and all persons and bodies politic shall and may have 
and taka the same suits, remadies and proceedings, legal and equitable, against 
the Secretary of State in Council of India as they could hav '̂ done against the 
said Company,”

Their Lordships proceed as follows
lEheir Lordshipa are of opinion that the effect of section 65 of the Act of 

18S8, was to debar the Government of India from passing any Act which oould 
prevent a subject from suing the Secretary of State in Council in a Oiyil Court 
in any ease in wh,ioh ha could have similarly sued the East India Company.”  

On referring to Act X X II I  of 1871 it will be found that until 
the passing of that Act there had been a regulation in force, 
namely, XXIV of 1793, section 17 of which barred the jurisdiction

(1) (1912) I  L. a, 40 Calc., 391,
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of Civil Courtis in a suit like the present. This Bectiun was 
repealed by Act X X II I  of 1871. It  would, therefore, seem that 
the East India Company could not have been sued at the time of 
the transfer of its powers and liabilities to the Crown. The case 
cited, therefore, does not apply to the present case. I f  the 
provisions of section 6 do apply it was necessary that the plaintiif 
should produce the certificate specified in this section. It  seems 
fco us that the certificate which, in fact was produced, is not a 
compliance with the section. In the first place it is dated 1902, 
long before the present claim was contemplated. It was a 
certificate that the claim of Jawahir for resumptiorb of a muafi 
grant might be tried by a Civil Court. At that time there were 
rival claimants to the property of Dalpat Rai. The present suit 
is not a suit to establish the right of one of two rival claimants, 
but is a suit against the Secretary of State in Council. Further
more it seems to us that we could not possibly make a decree 
declaring that the plaintiff was the assignee of the Government 
revenue without “ making an order or a decree 'which would 
directly or indirectly affect the liability of Government to pay a 
grant of Government revenue.” The original Sanad is not on the 
record; such evidence as there is shows that it was a grant “ naslan 
bad naslan,” that is to say, from "  generation to generation.” 
It  is not usual to make a grant of Government revenue by way 
of absolute grant and if the grant was only made to the original 
grantee and his lineal descendants, then the plaintiif has no claim. 
Admittedly he is not a lineal descendant. If> on the other hand, it 
was a grant of the absolute interest, then the owner for the time 
being could do what he liked with the subject matter of the grant. 
I f  the grant was of this nature, then the plaintiff by his own 
admission has alienated the revenue to third parties, in which 
case he has no title. The plaintiff asks that in any event we 
should give him a declaration that he is the nearest reversioner to 
Dalpat Rai. The court below has found that he is the nearest 
reversioner. As already pointed out, in one previous suit he 
satisfied the court that he was the nearest reversioner. On the 
other hand, a vendee from him failed to prove in another court 
that the plaintiff was the nearest reversioner of Dalpat Kai. The 
plaintiff says that a declaration of this kind r»ay help iiiiai to

Thk
S e g b e t a r y

OJr taTATE
poB  I n d ia  
IN OoTOCiri

D .

Jawabib
Lal.

1915



m THE INDIAN LAW KEFOKTS, [VOL. XXX.VII.

TitE 
SuGRErAHY 
oii’ Static 

poE In d ia  
IN OouNCir, 

V .

jAWAHia
 ̂ tjAIi.

1!)15

1915 
March, 22.

come to a seLtlemenfc with the Government, Wo do not feol 
called upon to decide the question, but at the same time we do 
not express any disagreemenb with the finding of the court below. 
In our opinion wg are precluded from making any declaration 
that would in any way directly or indirectly affect the liability 
of Government to pay this revenue to the plaintiff. We, therefore, 
think upon all these grounds that the plaintiffs suifc wa-3 miscon
ceived and ought to have been dismissed.

We accordingly allow the appeal, set aside the decree of the 
court, below and dismiss the plaintiffs claim with costa in all courts.

Appeal alloiocd.

RBYISIONAL OlYlL.

Bufore Mr, Juilici} Ghaniit}/' and fiir. Piggotb.
EMPEROR V. TILAK  PANDEY A>DOTHKits. *

Cmninal Prooedure Code, section 4i'lQ-~'Jurisdiation'^LimitaHon.
Thera is nothing in section 476 of the Code of Oriminal Prooodure which 

requires a court to take action, if ab ail, immediately after the conolusioa of 
the oaso in which thoofioncos are said to have baeu oommitted or within any 
fixed time thereafter. In  the matter oj the petition of Nawal Singh (1) Ginoar. 
Prckiod V . King-Emiperor (2) followed; Aiya Kamm v. Emperor (3) Bahimadulla 
V. Emperor (4) not followed. In  re Zakslmi Das (5) Emperor v. Bustomji 
B-M'musji Tarwalla (6), raforred to.

T he  facts of this rase‘were as follows :—
One Musammat Mohra brought a suit to establish her right 

to certain property as the daughter of Sheo Narain. The appli
cants and others brought another suit against Musammat Mohra. 
for possession of property on the ground that she was nob the 
daughter of Sheo Narain, The two cases were tried together, 
and the Subordinate Judge found that Musammat Mohra was 
the daughter of Sheo Narain. He waited for a month probably 
to see whether appeals would be filed against his decision, and 
as soon as the month had expired he took proceedings against the 
applicants under section 476 of the Code of Criminal Procedure.

Thu applicants thereupon applied in revision to the High 
Court to have the Subordinate Judge^s order set aside Hpon

* Givil Revisiou No. 175 of 1914,
(1) (1912) I. L. R., 34 All., 393. (4) (1907) I. L. B., 31 Mud,, 140.
(2) (1906) 6 A. L. J.j 892. (6) (1007) I. L. E„ 32 Bom., IStl̂ ,
(Si (19 08} I. L. B., 82 Mad., 49. (6) (1902) 4 Bow., L, B., 778.


