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the learned Sessions Judge to have recorded evidence in the case, 
or at any rate the evidence particularly bearing on the question 
of the recovery of the pair of earrings already alluded to. In 
passing an order of acquittal without talking any evidence, and 
without any withdrawal of the prosecution by a public prosecutor 
properly authorized to withdraw the same under section 494 of 
the Code of Criminal Procedure, the learned Sessions Judge 
adopted in our opinion an irregular procedure. At the same time, 
under the circumstances of this particular case, we are not disposed 
to interfere. The fact of the matter is, as already pointed out, 
that the courts concernod, and we have no doubt also the District 
Magistrate, were placed in a difficulty by the irregular order passed 
by the Sessions Court on the 26bh of May, 1914. Apparently, in 
the opinion of those responsible for conducting the prosecution, 
Ganglia had not given false evidence, either in respect of this pair 
of earrings or in any other matter of importance. Consequently, 
when the learned pleader instructed by the District Magistrate 
was called upon to inform the Sessions Judge what evidence there 
was on which he relied as showing that Gangua had forfeited his 
pardon, he was unable to state that evidence to the satisfaction of 
the Sessions Court. It  would seem that this prosecution ought 

. never to have been instituted and would never have been instituted, 
but for the Sessions Judge’s order of the 26th of May, 1914, For 
these reasons we decline to interfere in this matter, and merely 

,, order that the record bo returned. I f  Gangua is under arrest he 
should be at once released; otherwise his security is hereby 
discharged.

Record returned.
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Before Mr. Justice Ghamier.
13MPER0R V. BHAJAN TEW ARI*

Civil Procedure Code (1908), sections 68 and 70; soJiedulQ III^Executioii o/ 
decree by Colleoior—Delegation to Assistant Collector of Jmotims of Collector 
—Ap^lioation to Assistant Collector to ialce action ultra vires—ilci. JSTo. X L V  
of 1Q60 (Indian Fmal Code J, sectianiSi. ' •
A  obtained a decree for money against B. In  execution tliereof (SaEtalU 

immovalble property was ordered to be sold, and the execution was tiansfeSjfed 
to the Collector of Basti tinder ecction 68 of tho Oodei of Oivil Prooedure. The

* Orimiiial Revision No. 117 of 1915, from an order of Shibhan Lai, Magis* 
tralie, first class, of Basti, dated the 8th of Januai'y, 1916s
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property was sold and putchased by O. B applied for permission io deposit 
the sum deoi'sed and five per cent, of the purchasa money. He aext pre- 
senteS a petition saying that iie had made the teqiiired deposit. Subsequently 
te  put in a petition to the efteot that some unauthorized person had paid the 
money into the Treasury, and that he had been compelled to put his thvimb 
impression on a blank paper which was used for the petition aforesaid. This 
petition was presented to the Assistant Oollector and that officer ordered B's 
prosecution under section 182, Indian Penal Code.

Meld, that inasmuch as the Assistant Oollector had no powec to deal with 
B’s applications except by passing them on to the Oollector, eection 182 of the 
Indian Penal Code did not apply and the Assistant OollQctor had no iuriSi 
diction to ordei: B to he prosecuted thereunder.

T he facts o f this case were as follows
One Bindhaclial Tewari obtained a decree for* money against 

Bhajan Tewari and others in the court of the Munsif of Basti. 
In execution of that decree immovable property was ordered to 
be sold, and the execution of the deerec was transferred under 
section 68 of the Code of Civil Procedure to the Collector of 
Basti. On the 23rd of October, 1914, a sale took place, and the 
property was knocked down to one Eamphal Misra. On the 3rd 
of November, 1914, the judgement-debtor presented a petition 
under rule 30 of the rules made by the Local Government under 
sections 68 and YO of the Code of Civil Procedure praying for 
permission to pay the sum decreed and five per cent, of the 
purchase money. Next day he presented a petition in which he 
said he had paid in the sum required by rule 30, and he prayed 
that the sale might be set aside. On the 5th of November, he put 
in a petition saying that isome unauthorized person had paid the 
money into the Treasury'^and he charged Bansi and others with 
having compelled Mm to put his thumb impression on a blank 
paper which was subsequently used for the petition under rule 30.

The Assistant Collector on perusal of this application directed 
the prosecution of Bhajan Tewari under section 182 of the Indian 
Penal Code. Bhajan Tewari applied in revision against this 
order to the High Court.

Mr. for the applicant.
The Assistant Government Advocate (Mr. R, Malcomson) 

for the Crown.
ChamieR, J.—This is an application for revision of an order 

passed by an Assistant Collector of the first class in the Basti
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1913 district directing the prosecution of the applicant for an offence 
under section 182 of the Indian Penal Code. A  question might 

EnPWB whether this application should not have been pre«
B h a j a n  sented under section 115 of the Code of Civil Procedure and not

under chapter 32 of the Code of Criminal Procedure, But in the 
view I  take of the case it is unnecessary to discuss the question. 
It  appears that one Bindhachal Tewari obtained a decree for 
money against Bhajan Tewari and others in the court of the 
Munsif of Basti, In execution of that decree immovable property 
was ordered to be sold, and the execution of the decree was 
transferred under section 68 of the Code of Civil Procedure to the 
Collector of Basti. On tlie 23rd of October, 1914, a sale took place, 
and the property was knocked down to one Ramphal Misra. On 
the 3rd of November, 1914, the judgement-debtor presented a peti­
tion under rule 30 of the rules made by the Local Government under 
sections 68 and 70 of the Code of Civil Procedure praying for 
permission to pay the sum decreed and five per cent, of the 
purchase money. Next day he presented a petition in which he 
said he had paid in the sum required by rule 30, and he prayed 
that the sale might be set aside. On the 5th of November, he put 
in a petition saying that some unauthorized person had paid the 
money into the Treasury and he charged Bansi and others with 
having compelled him to put his thumb impression on a blank 
paper which was subsequently used for the petition under rule 30. 
It is quite clear that the Assistant Collector to whom these applica­
tions were presented was a public servant, and I will assume 
that a charge might properly be brought against Bhajan Tewari 
under section 182 of the Indian Penal Code in respect of the 
statements made by him in his third petition. On behalf of 
Bhajan it is, however, contended that the Assistant Collector, 
who ordered his prosecution, had no power to do so, not being a 
civil, criminal or revenue court. The Assistant Collector has the 
powers of a Magistrate of the first class; but the application was 
not made to him as a Magistrate, it is clear that it was not made 
to him as a revenue court, and it is beyond question that even if 
the ojBficer in question could be regarded as a criminal or revenuei 
court), the alleged bfience was not committed before him or brought 
under his notice in the course of any judicial proceeding of a
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criminal or revenue coarfc. The qiiosfcion is whether tbe A.ssis- 
tant Collect )r was, or had fcho powers of n Civil Court in rcspect 
of the applieafcion made by J3hajan Tewari. The rules made by 
the Local Government, above referred to, contain provisions 
authorizing a Collector to make over to any Assistant CoIlGctor 
of the first class any of the powers and duties conferred by the 
rules upon the Collector wiih certain exceptions. It seems that 
in respect of powers and duties delegated by the Collector to an 
Assistant Collector of the first class the latter may bo a Civil 
Court, for section 70 of the Code of Civil Procedure authorizes 
the Local Government to make rules conferring upon a Collector 
or any gazetted subordinate of the Collector ail or any of the 
powers which the court, that is, the Civil Court, might have 
exercised in the execution of the decree, if the execution had not 
been transferred to the Collector. Among the powers of a 
Cullector \vhi:h may not be delegat..d to an Assistalii Colled or 
under the rules are the powers to order a sale under paragraph (1) 
(c) and certain other paragraphs of ihe third schedule to the 
Code of Civii Procedure and the power to confiria a sale or set 
aside a sa.le under rule 32 of the rules made by the Local, Govern* 
ment. It thus appears Lliat the Asisistaab OoUeofcor who has 
ordered the prosecution of the applicant had not power either to 
Koll the property as a court or to confirm the sale or to set it 
aside. The application in respect of which the prosecution has 
been ordered was presented to the Assistant Collector. Possibly 
no objection could be taken to this; but the Assistant Collectol' 
could not deal wiih the application. Ho could only pass ife on 
to the Collector who would then dispose of it with the powers 
of a Civil Court. It appears to me that so far as the application 
in question was concerned, the Assistant Collector had not powers 
of a Civii Court and the application was not presented to him 
in the coursc of a judicial proceeding. That heiing eo, I  must 
hold that the Assistant Collector had no power to order the pro­
secution of the applicant. I  therefore set aside Lis order.

Order'set aside.
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