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the learned Sessions Judge to have recorded evidence in the case,
or at any rate the evidence particularly bearing on the question
of the recovery of the pair of earrings already alluded to. In
passing an order of acquittal without taking any evidence, and
without any withdrawal of the prosecution by a public prosecutor
properly autherized to withdraw the same under section 494 of
the Code of Criminal Procedure, the learned Sessions Judge
adopted in our opinion an irregular procedure. At the same time,
under the circumstances of this particular case, We ave not disposcd
to interfere. The fact of the matter is, as already pointed out,
that the courts conccrncd, and we have no doubt also the District
Magistrate, were placed in a difficulty by the irregular order passed
by the Sessions Court on the 26th of May, 1914, Apparently, in
the opinion of those responsible for conducting the prosecution,
Gangua had not given false evidence, either in respect of this pair
of earrings or in any other matter of importance. Consequently,
when the learned pleader instructed by the District Magistrate
was called upon to inform the Scssions Judge what evidence there
was on which he relied as showing that Gangua had forfeited his
pardon, he was unable to state that evidence to the satisfaction of

 the Sessions Court. It would seem that this prosecution ought
. never o have been instituted and would never have been instituted,

but for the Sessions Judge’s order of the 26th of May, 1914, TFor
these reasons we decline to interferc in this matter, and merely

_order that the reeord bo returned. If Gangua is under arrest he

should be at once released; otherwisc his security is hereby -
discharged.

Record returned,

Before My, Justice Chamier.
EMPEROR v. BHAJAN TEWARIL#

Oivil Procedure Code (1008), seclions: 68 and T0; soheduls IIl—=Ezccution of
decree by Collector—Delegation fo Assistant Colleetor of functions of Collector
—Application to Assistant Collector to take action ulira vires—dcl No, ZLV
of 1860 ("Indian Peral Code ), section 182.

A obtained a decree for money against B. In execution thereof certaiti
immovable property was ordered to be sold, and the oxecution was transferred
to the Colleetor of Basti under scction €8 of tho Codo of Civil Procedure. The

# Oriminal Revision o, 117 of 1915, from an order of Shibhan Lal, Magis.

© tygdo, first ¢lass, of Basti, dated the 8th of January, 1915,
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property was gold and purchased by C. B =pplied for permission fo deposit
the sum deoreed and five per cent. of ths purchase money, HHe nexf pre-

sented a petition saying that he had made the required degosit. Subsequently

he put in a petition to the effest that some unauthorized person had paid the
raoney into the Treasury, and that he had been compelled to pub his thumb
impression on & blank paper which was used for the petilion aforesaid. This
petition was presented to the Assistant Collector and that officer ordeled B's
prosecution under section 182, Indian Penal Code.

Held, that inasmuch ag tha Assistant Collestor had no power to deal with
B’s applications except by passing them on fo the Collector, section 182 of the

Indian Penal Code did not apply and the Assistant Collector had no jurigh

diotion to order B to be prosecuted thersunder.

THE facts of this case were as follows :—

One Bindhachal Tewari obtained a decres for: money against
Bhajan Tewari and others in the court of the Munsif of Basti.
In execution of that decree immovable property was ordered to
be sold, and the execution of the decrec was transferred under
section -68 of the Code of Civil Procedure to the Collector of
Bastl, On the 23rd of October, 1914, a sale took place, and the
property was knocked down to one Ramphal Misra. On the 8rd
of November, 1914, the judgement-debtor presented a petition
under rule 80 of the rules made by the Local Government under
sections 68 and 70 of the Code of Civil Procedure praying for
permission to pay the sum decreed and five per cent. of the
purchase money. Next day he presented a petition in which he
said he had paid in the sum required by rule 80, and he prayed
that the sale might be set aslde. On the 5th of November, he put
in a petition saying thab some unauthorized person had paid the
money into the Treasury”and he charged Bansi-and others with
having compelled him to put his thumb impression on a blank
paper which was subsequently used for the petition under rule 30.

The Assistant Collector on perusal of this application directed
the prosecution of Bhajan Tewari under section 182 of the Indian
Penal Code. Bhajan Tewari applied in revision against this
order to the High Court.

Mr. R. K. Somby'b, for the applicant.

The Assistant Government -Advocate (Mr. R Malcomson)

for the Crown.

. CHAMIER, J. --Th1s is an application for revision of an order_,
passed by an A_ss1sbant Collector -of the first class in the Basti.
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1915 district directing the prosecution of the applicant for an offence
e undler section 182 of the Indian Penal Code. A question might
Enﬁ)‘mon arise as to whether this application should not have been pre-
BrAsaN  gented under seetion 115 of the Code of Civil Procedure and not
TRTAT: under chapter 82 of the Code of Criminal Procedure. But in the
view T take of the case it is unnecessary to discuss the question,
Tt appears that one Bindhachal Tewari obtained a decree for
money against Bhajan Tewari and others in the court of the
Munsif of Basti, In execution of that decree immovable property
was ordered to be sold, and the execution of the decree was
transferred under section 68 of the Code of Civil Procedure to the
Collector of Basti, On the 23rd of October, 1914, a sale took place,
and the property was knocked down to ons Bamphal Misra. On
the 8rd of November, 1914, the judgement-debtor presented a peti-
tion under rule 80 of the rules made by the Local Government under
sections 68 and 70 of the Code of Civil Procedure praying for
permission to pay the sum decreed and five per cent. of the
purchase money. Next day he presented a petition in which he
said he had paid in the sum requived by rule 80, and he prayed
that the sale might be set aside. On the 5th of November, he put
in a petition saying that some unauthorized person had paid the
money into the Treasury and he charged Bansi and others with
having compelled him to put his thumb impression on a blank
paper which was subsequently used for the petition under rule 30.
It is quite clear that the Assistant Collector to whom these appllca,-
tions were presented was a public servant, and I will assume
that a charge might properly be brought against Bhajan Tewari
under section 182 of the Indian Penal Code in respect of the
statements made by him in his third petition. On behalf of
Bhajan it is, however, contended that the Assustant Collector,
who ordered his prosecution, had no power to do so, not being &
civil, criminal or revenue court. The Assistant Collector has the
powers of a Magistrate of the first class; but the application was
not made to him as a Magistrate, it is clear that it was sot made
to him as a revenue court, and it is beyond question that even if
the officer in question conld be regarded as a criminal or- revenue -
~ court, the alleged offence was not committed before him or brought
under his notice in the course of any judicial proceeding of a
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criminal or revenue court. The question is whether the Assis-
tant Colleetor was, or had the powers of a Civil Court in respect
of the application made by Bhajwn Tewari, The rules made by
the Local Government, above referred to, contain provisions
authorizing a Collector to make over to any Assistant Colleztor
of the first class any of the powers and duties conferred by the
rules upon the Coilector with certain exceptions, Tt seems that
in respect of powers and duties delegated by the Collector to an
Assistant Collector of the first class the latter may be a Civil
Court, for section 70 of the Code of Civil Prozedurc authorizes
the Local Governmensg to make rules conferring upon a Collector
or any gazetbed subordinate of the Collector all or any of the
powers which the court, that is, the Civil Court, might have
exercised In the execution of the decree, if the execution had not
been transferred to the Collector. Among the powers of a
Cullector whih may not be delegat.d to an Assistany Collecior
under the rules ure the powers to order a sale under paragraph (1)
(¢) and certain other paragraphs of ihe third schedule to the
Code of Civil Procedurc und the power to confirm a sale or set
aside & sale under rule 32 of the rules made by the Local Govern-
ment. It thus appears that the Assistant Collector who has
ordered the prosecution of the applicant had not power cither. to
sell the property as a court or o confirm the sale or to set it
aside. The application in respect of which the prosecution has
been ordered was presented to the Assistans Collector. Possibly
no objection could be taken to this; but the Assistant Collector
could not deal with the application. Hc could only pass it on
to the Colleclor who would then dispose of it with the powers
of a Civil Court. It appears to me that so far as the app]i@ation
in question was concerned, the Assistant Collector had not powers
of a Civil Court and the application was ot presented to him
in the coursc of a judicial proceeding. That being o, T must
hold that the Assistant Collector had no power to order the pro:
secution of the applicant. I therefore set aside bis order. ‘
’ Order set aside.
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