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REVISIONAL CRIMINAL.

Before Mr, Juslice Chamier and L. Justice Piggatt.
EMPEROR v, GANGUA #

Crimiinal Procedure Coda, sectiofs 339~ Pardon—Forfetture of pardofi—
Procedure—Witness giving evidefice al o sessions trial on a eonditional pardon
disbelicved by Judge.

A conditional pardon was given to G and he was jtendered asa witness in
a Sessions trial. The Judge before whom he was examined was of opinion
that G had not spoken the truth, and, asquitbing the acoused, directed the
proscoution of G. G did not plead his pardon before the commitbing Magistrate,
but did plead it before the Sessions Judge, who set aside the commitment and
discharged the acoused. Held that G was entitled to raise the plea befors the
Sessions Judge though he had nob rajsed it before the cornmitting Magistrate,
Held also that the Sessions Judge in the former trial had no suthority to direct
the prosecutionof G on amy specific charge, but if he thought that G had
wiltully concealed anything essential or given evidence on any point which was
positively false, he was entitled to rccord an opinion to that effeat and to invita
the attention of the District Magistrate to his opinion or possibly to suggest
the propriety of G's prosceution, Empecror v, Kothia (1), Kullon v, Ewmperor
(), dlayirisami v. Bmperor (3), Hmperor v, Abani Bhushan (4), voferred to.
Tre facts of this case are fully stated in the judgement of the
- Court. '

The Assistant Gtovernmeny Advoecate (Mr, R. Malcomson),
for the Crown.

The opposite party was noy represented.

CraMiER and PiGgort, JJ.—In this case it appears that one
Gangua was suspected of having taken part in a serious dacoity,
committed at a village ealled Manpore in the Etawah districh on
the 23rd of October, 1918. He made a confession before a Magis.
trate and received a conditional promise of pardon. He was
produced before the Sessions.J udge as a witness against Abadua
and others (Sessions Trial No. 8 of 1914, Etawah Sessions). The
learned Sessions Judge who tried that case came to the conclusion
that Gangua had not given true evidence, “'We have examined
the judgement in that ease, and in some points we find it a little
difficult to follow the reasoning of the learned Sessions dJudge.
Apparently, however, he was of opinion that Gangua hadin any
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case, whether he was actually concerned in the daeoity or not,
made false statements regarding a certain pair of earrings pro-
duced as one of the exhibits in the case. He concluded his order,
after directing the acquittal of the accused persons then before
him, with the following words :— The approver has not spoken
the truth and he will, therefore, forfeit his pardon. The confes-
sion madg by him may be sufficient for his own conviction on the
original charge of dacoity, though it is valueless without corrobor-
ation as against his associates. T direet the prosecution of Gangua
on a charge under section 397.” In accordance with this order
proceedings were taken against Gangua and he was eommitted for
trial.  In the committing Magistrate’s court Gangua did not plead
the pardon, and it was apparently taken for granted that the
Sessions Judge’s order of the 26th of May, 1914, quoted above, was
conclusive on this point, When (Gangua was placed on his trial
before the succezsor of the learned Sessions Judge who had passed
the order of the 26th of May, 1914, he did plead that he had not
broken any of the conditions on which pardon had been tendered him,
and therefore had not forfeited his pardon. Upon this the learned
Sessions Judge appears to have called upon the pleader employed
to conduct the prosecution in that particular case to state what
evidence he relied upon in order to prove that Gangua had forfeit-
ed his pardon. He made a note of various statoments on this
point made by the pleader, and thereupon passed an order accept-
ing the prisonsr’s plea that he had not broken the conditions of
his pardon, acquitting him and directing his immediate release.
The record was called fur by this Court on a perusal of the Sessions
statements for the district of Etawah for the month of November,
1914, and is before us in Qrder that we may consider the propriety
of the above proceedings. We have examined. a number of
reported cases, in which the question of the change in the law
effected by the substitution of the word ¢ forfeited  for the word
“ withdrawn ” in scetion 839 of the Code of Criminal Procedure
has been considered by various High Courts, We may refer to
Emperor v. Kbthia‘(l) i Kullan v. Emperor (2) ; Alagirisami
v. Emperor (3) ; Emperor v, Abami Bhushan Chukerbutty (4).
(1) (1906) I L. R., 30 Bom, 631  (3) (1910) L L. R., 33 Mad,, 514,
(2) (1903) I, Ly R., 82 Mad., 173,  (4) (31910) L Li R, 87 Calc., 845
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Wo are satisfied that the Sessions Judge’s order of the 26th of May,
1914, was irregular and has given rise to the difficulties experi-
enced by the Magistrate and the Sessions Judge in dealing with
this matter, The Sessions Judge before whom Gangua gave
evidence at the trial of Abadua and others had no doubt authority
to pronounce his opinion as to the truihfulness or otherwise of
the whole or any part of Gangua’s evidence, apart from the
question whebher it was sufficient for the conviction of any of the
accused persons then on their trial. If ho came to the conclusion
that Gangua had wilfully concealed anything essential, or given
evidence on-any point which was positively falsc, he was entitled
to record an opinion to that effect and to invite the attention of
_the District Magistrate to his opinion, or possibly to suggest the
propriety of Clangua’s prosecution. He had no authority to
direct the prosecution of Glangua on any specific charge. When
the committing Magistrate took up this matter it was open to
Gangua to have pleaded his pardon in that court, precisely as he
did afterwards before the Court of Session. If he had done so,
the Magistrate would have been bound to enquire into the matter,
ab least to the extent of satisfying himself that there was primd
facie ground for holding that Gangua had forfeited his pardon,
and to include in his commitment order a statement of the evi-
dence on which he relied as establishing this fact. Probably the
form of the order passed by the Sessions Judge at the trial of the
case against Abadua and others prevented the commilting Magise
* frate from looking at the matter from this point of view, When
the case against Gangua eame before the Sessions Court, Gangua
was entitled to plead his pardon, and the Sessions Judge was
right in recording the plea and in asking the pleader employed to
eonduct the prosecution what evidence he intended to offer in
disproof of the same. Ordinarily, in our opiniom, the proper
gourse to have followed in such a case would be, first of all, to
have put in evidence the record of the statement made by Gangua
4s o witness at the former trial, together, if mecessary, with
eviderice as to the identity of the ‘person making that statement,
In order to form an opinion whether in the course of that state-
‘tent Gangua had given false evidence, orhad wilfully - concealed
anything essential, ib might very possibly have been necessamfo;.j
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the learned Sessions Judge to have recorded evidence in the case,
or at any rate the evidence particularly bearing on the question
of the recovery of the pair of earrings already alluded to. In
passing an order of acquittal without taking any evidence, and
without any withdrawal of the prosecution by a public prosecutor
properly autherized to withdraw the same under section 494 of
the Code of Criminal Procedure, the learned Sessions Judge
adopted in our opinion an irregular procedure. At the same time,
under the circumstances of this particular case, We ave not disposcd
to interfere. The fact of the matter is, as already pointed out,
that the courts conccrncd, and we have no doubt also the District
Magistrate, were placed in a difficulty by the irregular order passed
by the Sessions Court on the 26th of May, 1914, Apparently, in
the opinion of those responsible for conducting the prosecution,
Gangua had not given false evidence, either in respect of this pair
of earrings or in any other matter of importance. Consequently,
when the learned pleader instructed by the District Magistrate
was called upon to inform the Scssions Judge what evidence there
was on which he relied as showing that Gangua had forfeited his
pardon, he was unable to state that evidence to the satisfaction of

 the Sessions Court. It would seem that this prosecution ought
. never o have been instituted and would never have been instituted,

but for the Sessions Judge’s order of the 26th of May, 1914, TFor
these reasons we decline to interferc in this matter, and merely

_order that the reeord bo returned. If Gangua is under arrest he

should be at once released; otherwisc his security is hereby -
discharged.

Record returned,

Before My, Justice Chamier.
EMPEROR v. BHAJAN TEWARIL#

Oivil Procedure Code (1008), seclions: 68 and T0; soheduls IIl—=Ezccution of
decree by Collector—Delegation fo Assistant Colleetor of functions of Collector
—Application to Assistant Collector to take action ulira vires—dcl No, ZLV
of 1860 ("Indian Peral Code ), section 182.

A obtained a decree for money against B. In execution thereof certaiti
immovable property was ordered to be sold, and the oxecution was transferred
to the Colleetor of Basti under scction €8 of tho Codo of Civil Procedure. The

# Oriminal Revision o, 117 of 1915, from an order of Shibhan Lal, Magis.

© tygdo, first ¢lass, of Basti, dated the 8th of January, 1915,



