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the plaintiff’s duty to have appealed to tlie District Judge 
i f  she was dissatisfiGd 'with the decision. She did not do so, and 
therefore the decision of the Revenue Court is final and has the 
same effect as the decision of the Civil Court. See Bhahzade 
Singh v. Muhammad Mehdi A li Khan (1), and Bed Saran 
Kunwar v. Bhagat Deo (2) aifio Beni Pande v. Raja Kausal 
Kishore Prasad Mai Bahadur (3).

I f  we were to hold that the decision by the Assistant Collector 
and Cominissianer was that the defendants were rent-free grantees, 
then ths plaintiff’s remedy would be under the Tenancy Act to 
have the rent-free grant resumed. We dismiss the appeal with costs.

Appeal dismissed.

BE VISIONAL CRIMINAL.

Before Mr. Justice TiidbalL 
EMPBBOR V. 2AHIR SINGH#

Criminal Procedure Gode, sections 195 and 537—Sanction io prosecute— 
L-regularity or illegality—Complaint filed after expiry of the time allowed by 
section 195 (6).

Held tbat the taking cognizanca of a complaints in respect of whicla 
sanction had bsaa obtained under section 195 of the Oode ol Criminal Procedure 
after the expiry of the six months’ period allowed by clause (6) of the section 
and when objection was taken at the earliest opportunity by the accused wais 
morj than an irraguLirity and was not covered by the provisions of section 537 
of the Gode.

The.facts of this case were as follows :—
One Tika Ram obtained a sanction on the 3rd of March, 1913, to 
prosecute Zahir Singh and certain others for offences under sec­
tions 467 and 47 i of the Indian P^nal Code. An appeal was filed 
against the order granting sanauion, whijh was dismissed on the 
10th of June, 1913. On the 15th, of July, 1913, Tika Ram filed a 
coaiplaiat against those three persons. Proc3edings in the case were 
suspended pending the decision of an application in revision to this 
Court. Th:\t application was rejected on the 21st of January, 1914. 
Tika Earn then waited, prâ b̂ically for four months, until the 15th of 
May, 1914̂  when he went into courc and asked that his complaint

* Onnilnal Eavision No. 1228 of 1914 from an order of B. Thomas, 
Magistrate, 1st class, of Farrakhbad, dated the 27th of November, 1914.

(i )  (19Q9) I. L. 32 All,, 8. (2) (1911) L L .  B., 33 AU., 453.
{.ij (1907) L L. a ,  29 Allv, 160.
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1915 taken up and decided. His application was granted and the case 
came up for hearing at the end of a little over three months on 

K m p b b o b  August^ 1914. Tika Ram did not appear, and the
Z a b i b  S i n g h , accused were discharged. After the order of discharge had been 

made, Tika Bara filed a fresh complaint as against Zahir Singh 
only. Zahir Singh on this fresh complaint at once took objection 
that it was a complaint filed out of time and that the Magistrate 
dcoul not take cognizance of the offence. The Magistrate disallow­
ed this objection in the following words:—“ The first application 
was within time and by the subsequent application the continuity is 
notbroken.” The Magistrate then inquired into the ease and com­
mitted Zahir Singh to the Court of Session. Against this order 
of commitment Zahir Siagh applied in revision to the High 
Court.

Mr. A. H. G. Hamilton, for the applicant.
The Assistant Government Advocate (Mr. R. Malcomson) for 

the Crown.
TudbaLL, J,— This application in revision arises out of the 

following facts. One Tika Ram obtained a sanction on the 3rd of 
March, 1913, to prosecute Zahir Singh and certain others for offences 
under sections 467 and 471 of the Indian Penal Code. An appeal 
was filed against the order granting sanction, which was dismissed 
on the 10th of June, 1913. On the 15th of July, 1913, Tika Ram filed 
a complaint against those three persons. Proceedings in the case 
were suspended pending the decision of an application in revision 
to this Court. That application was rejected on the 21st of January, 
1914. Tika Ram then waited, practically for four months, until the 
15 th of May, 1914, when he went into court and asked that his com­
plaint might be taken up and decided. His application was granted 
and the case came up for hearing at the end of a little over three 
months, on the 20th of August, 1914. Tika Ram did not appear 
and the accused were discharged. After the order of discharge had 
been made Tika Bam filed a fresh complaint as against Zahir Singh 
only. Zahir Singh on this fresh complaint at once took objec­
tion that it was a complaint filed out of time and that the Magist­
rate could nob take cognizance of the offence. The Magistrate 
disallowed this objection in the following words:— The first 
application was within time and by the subsequent application the

284 THE INDIAN LAW EEPOETS, [VOL. XXXVII.



continuity is not broken.” In other words, he took this fresh 
complaint as being a proceeding iu continuation of the former
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-  ,  .  Empebor
proceeding. This, however, was clearly wrong, it  was clearly
a fresh complaint: as against Zahir Singh alone. I f  Tika Ram 
wished to continue the former proceeding he could have gone to the 
District Magistrate or the Sessions Judge and have obtained an 
order for further inquiry on the first complaint. Zahir Singh has 
been committed for trial. The present application is directed to 
have that committal order quashed. On behalf of the Crown it is 
urged that the defect in tlie sanction is one which is cured by section 
537 of the Code of Criminal Procedure. That section lays down 
that, subject to the provisions hereinbefore contained, no order 
shall be reversed or altered in revision on account of want of any 
sanction required by section 195 unless such want has in fact 
occasioned a failure of justice. The explanation attached to the 
section is that in determiniug whether any error, omission or 
irregularity in any proceeding under this Code has occasioned a 
failure of justice the court shall have regard to the fact whether 
an objection could and should i have been raised at an earlier 
stage of the proceeding. As has frequently been remarked in 
many cases, section 537 is not perhaps happily worded. But to 
my mind one thing is clear and that is that section 637 was clearly 
never intended to allow a Magistrate to override the clear provi- 
sons of the Code. The section was intended to prevent a mere 
technicality from interfering with the course of justice, the error, 
omission &c, being one which had esca,ped all parties at the be­
ginning of the proceeding, Where, however, as in the present case- 
the want of sanction was at once brought to the attention of the 
court it was clearly the duty of the Magistrate to refuse to take 
cognizance of the complaint on the ground that he could not do so 
by reason of the terms of section 195 of the Code. To allow the 
present applicant to proceed to trial in the Court of Session 
would be grossly unfair, seeing that the trial must in the end fail 
by reason of the want of sanction, I  therefore allow the applica­
tion and set aside the order of the court below. The applicant, 
if  on bail, need not surrender, if in confinement he will be* 
released at once.

Application allowed^


