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Before Sir Eenry Bicliards, KnigU, Chief Justice, and Justice Sir Prmnada
CJiaran BaMrji.

B U D D H U  AND OTHERS (DEPENDANTS) V. D I W A N  AND OTHEES (Pr-AINTIPFS.)^  

Act Wo. IX o f  190S [Indian Limitation Act), section b~Lim itaiioli—Appeal— 
Dkerstion of Gourt— Ban'istet—•Liability fo}' ns/̂ Ugence.

Held that an appeal will lie on the question of limitation where the lower 
appallate Ooucfc ia admittiag the aggoal to it natlat saction 5 of the Indian 
Limitation Act has not esei’cised a judicial discretion.

The mere fact that the papers of the case and a fee of soma sort had 
been left with a legal practitioner in order that he might file au appeal, but 
that he had not done so and had returned the papers only after the expiry 
of the period of limitation, would not ba in itself a sufficient ground for 
admitting an appeal 37 days beyond time.

P&r BTOHAB.Da, 0. J. —Sem5?e that if an advocate who is a barrister or 
other professional gentleman receives and accepts instructions to file an 
appeal or make an application and the client loses bis right to appeal or 
make the application as the result of the negligence of the barrister or 
praatilioner to file the appeal or application within time, such barrister or 
vakil would Toe liable to his client in a court of law.f

T h is  was an appeal under section 10 of the Lstters Patent 
from the decision of a single Judge of the Court. Tlie facts of 
the case are fully set forth ip the judgement under appeal, which
was as follows :—

“ This is an appeal arising out of a suit for damages fox malicious prose
cution in respect of a charge made by defendant No. 1 against the plaintifis 
under ssction 347 of the Indian Penal Code. The other defendants are said to 
bs the instigators and abettors of the charge. The claim was laid at Rs. 1,142. 
The court of first instanos found that the charge was falsa and groundless and 
made maliciously and without reasonable and probable caruse. I t  decreed the 
claim foe Rs. 303 on aocouut of damages. The learned Judge in appeal 
reversed  the decree of the learned Subordinate Judge and has disjoiissed tbesnit 
Th3 plaintiSs have appsaled to this Court. The first ground raised in the appeal 
is that the appeal filed by the defendants in the court below was filed long 
after the expiration of the p:iriod of limitation prescribed by law for the insti- 
tntion of appeals, and that no explanation had been given for the delay in the 
institution thereof which, inlaw, could be regarded,as sufficient and adequate 
under section 5 of the Limitation Aot of 1908. ITow the facts of the case so 
fas as they bear on this point are as foliows- The learned Subordinate Judge 
pronounced his judgemsnt in th a case on the 2nd of Dacembar, 1912, and 
a daoree bearing that date was prepared in acoordanoe with law. _ Applications

* Appeal No. 73 of 1914, under section 10 of the Letters Patent.

[fBut see Alnton v Pitambar i?as, I.L-B,, 2S All., 509; jJd.]
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for copies of the judgemonfc and the decree in the cases were made on the 
9i3li of December, 1912̂  and the copies ware »re<idy for delivery and posted on 
the notice board on tlio lOfch of December, 1912. Mr. Weston had appeared 
as counsel for the defence in the court of the Subordinate Judge, and it appears 
from the affidavit filed by the Reverend H. J. Thomas, that the defendants 
iaatractod Mr. Weston to file au appeal agaiast the said dacree. The papers 
were delivered to him and a sum of Rs. 40 was paid to him on the 20th of Decem
ber, 1912. It is not stated whether this amount was paid on acconnt of the 
costs of the appeal, or on account of counsels fee or both. The time for filing 
the appeal expired on iho 3rd of January, 191S, but no appeal was actually filed 
before that date. Thera is no explanation whatever given as to why an 
appeal had not been filed by Mr. Weston, nor has it been stated whether 
the appellants took any steps to ascertain whether their appeal had been 
filed, before the end of January. It appears from the affidavit of the Reverend 
Mr. Thomas that at about the and of Januacy an inquiry was made of Mr. 
Weston as to the date fixed for the hearing of the appeal, and in reply a 
letter which was said to bear date the 1st of Jannary, 1913, but was really 
written on the 1st of February, 1913, was sent intimating that the appeal 
had not been filed, and that the sum of Es. 40 paid was being refunded by 
money order. The money order was received on the 3rd of Febrviaryj 1913. 
The latter of Mr. Weston has not been produced. I t  ia stated in the affidavit 
that one Lai Muhammad was sent to Mr  ̂ Weston to ascertain from him in 
detail the oiroumstanoes under which Mr. Weston had not filed the appeal. 
Whether Lai Muhammad saw Mr. Weston or not, andjwhether the latter gave 
any and what explanation for his act, we do not know. Neither Mr. 
Weston nor Lai Muhammad filed any affidavit, nor even the appellants 
themselves, on the point. There is no statement on their behalf as to whether 
they themselves took any interest in their proposed appeal. 3?rom the 3rd 
to the 12th of February, 1913, efforts were made to secure the services of some 
counsel or pleader to file the time-barred appeal, which was ultimately filed 37 
daysbeyond time, with the affidavit of the Eeverend H. J. Thomas to which I  
have already referred. The learned Judge mado an ex.^arte order admitting 
the appeal under section 5 of the Limitation Act, which he affirmed at the 
hearing of the appeal. No reasons are given in the said orders for excusing 
this long delay in the institution of the appeal. The time prescribed for 
filing an appeal to the District Judge from the decree of the Subordinate 
Judge is thirty days. Giving the defendants tho benefit of two days more 
spent in obtaining copies of the decree and tho judgement appealed against, 
they had time up to the 3rd of January, 1913. The mystery remains unex
plained as to why the appeal was not filed. It may bo, as Dr. Tej Bahadur 

suggests, that Mr. Weston had not much faith in the appeal, as it 
appears from a statement made in the judgement of tho coa’Et of first instance 
that‘ defendant’s learned counsel (Mr. Weston) frankly admitted that there 
was absolutely no proof on the recoid to rebut the evidence adduced by 
the plaintiff as regards isauo No. l-'WhethGr the complaint filed by defen
dant Ho. t  v?aa faJsa and malicious and without reasonaloile aad probable 
oause*’ K  is not stated what Mr. Weston’s instructions were, whether
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ha was to file tlie appeal only if  lie  thouglit there w as a fa ir  chance of 

success, or to fila it regardless of tlie possible result. I  cannot understaiid 
a member of the har of Ms. !Weston’s‘position not fiUng the appeal ■unless his 

instructions Justified him in not filing it in the circumstances of this case. 
It  is not suggested that there was any misapprehension on the part of Mr. 
Weston as to the time v/ithin which the appeal ought to have heon lodged  ̂or 
that the defendants were misled by anything done hy the plaintiffs appellants. 
“  Quoting L obd Da v e y , from another case, OoXjLIHs M.R. made the following 
observations in In  the'tmtte-r of Coles and another (1 ):—^Upou the question 
whether time ought to be extended, speaking for myself, I  am inclined to 
adopt the view of the lata Jambs L. J., that a party has a vested I’jght in 
an order of the coart in his favour and ought not to be deprived of an 
advantage given to him by the rules, unless there^has been on his part some 
conduct raising an equity against him or in a case of inevitSible accident 
A.S observed by Jenkikb, G. J., in Earsondas Dharamsey w. Qangabai (2), ‘ when 
the’ time for appealing is once passed, a very valuable right is secured to 
the succassful litigant, and the court must therefore be fully s;atisfied of 
the justice of grounds on which it is sought to obtain an estensioa of the 
time for attacking the decree, and thus perhaps depriving the successful 
litigant of the advantages he has obtained.’ It was, therefore, for the defen
dants to make out very cogent grounds for excusing this long delay. I± might 
be perhaps suggested that they had done all they had to do on their part 
in handing over the papers to Mr. Weston and supplying him with the 
necessary costs for filing the appeal, and that it was due to the accident of Mr, 
Weston either carelessly or deliberately not filing the appeal. But it has not 
been stated what Mr. Weston^s instructions were. I  cannot impute any 
neghgence or carelessness on the pari of Mr. Weston on the materials now on 
the record.

“■The learned Judge of the court below did not apparently subject the 
explanation of the delay to any scrutiny. It appears that on the 7th of 
December, 1912, he had held in a complaint filed by one Bishambhar Sahai 
against Buddhu under section 311, Indian Penal Code, which had resulted in 
a conviction of the latter, that there were no grounds for such conviction. He 
had held that Buddhu was not able to prove his criminal charge against the 
present defendants and Bishambhar Sahai and reversed the conviction of 
Buddhu in appeaL He was already predisposed to consider Buddhu's case 
favourably, and he admitted the appeal without much scrutiny, and on the 
appeal coming on for hearing he admitted a copy of his judgement in the 
criminal appeal as he says ‘ to save a remand.' That judgement was no 
evidence against the present appellantg  ̂ either of the facts found or of the 
conclusion at which the Ju%e had'ln that case finally arrived. The case of 
PalaMhari Singh (3) points out the limits within which a judgement not 
mt&i'partes naight be used. He took it in only to save a remand (I  presume 
for the purpose of supplying evidence in justifioatioa of the ̂ charge, which did 
not esist on the record).

(1) (1897) L . B., 1 K. B., 1. (2) {1906) 1. L. B., 30 Bom., 32 .̂
(3) (1889) L L. R., 12^A1L, 1.
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« I  have no hesitation in. holding that the explanation given of the 
delay in filing the appeal was utterly inadequate.

BUDMtJ “ The only question which has pressed itself on ray attention, is whether
I  should now in appeal set aside the order of the learned Judge admitting 

DiWAN. appeal and excusing the delay.
“ If the learned Judge had really exercised a discretion upon proper 

materials, I  should not have reconsidered the matter at all. It is evident from 
■what I  have already said that the learned Judge had not really applied his 
mind to consider the explanation of the delay in presenting the appeal after the 
3rd of Janu<iry, 1913. No explanation was given to him as to why Mr. Weston 
liad not filed the appeal within time. He had, therefore, no opportunity of 
considoiing tha sufficiency or otherwise of the reason for that fact. They 
were as unexplained to him as they are to me. In the absence of any explan
ation of this fact I  think that he was, as I  am, bound to reject the appeal as 
time-barred.

'“I, therefore, set aside the decree of the lower appellate Oourt and reject 
the appeal to that court as time-barred. I  restore the decree o£ the court of 
first instance with costs in all courts.

The defendants appealed.
Mr. H. K. Somhji, for the appellants.
The Honble Dr. Tej Bahadur Sapru, for the respondents.
E ic h a e d s , C. J.—The facts connected with this appeal are 

fully reported (see 12 A. L. J., 837), It  appears that a suit 
was brought before the Additional Subordinate Judge claiming 
damages for malicious prosecution. The suit was decreed in part 
on the 2nd of December, 1912. Copies of the decree and judge
ment were delivered to the defendant on the 10th of December. 
The defendant had up to the 3rd of January, 1913, to appeal to 
the District Judge. No appeal was filed until thirty-seven days 
after that date. An application was then made to admit the 
appeal though late. The appeal was admitted. The only fact 
that the learned District Judge had before him when admitting 
the appeal was set forth in an affidavit in which it was stated 
that instructions had been given to Mr. Weston, a barrister, 
together with a sum of Es. 40, for the purpose of filing an appeal. 
No affidavit of Mr. Weston was filed. No explanation was given 
why Mr. Weston did not file the appeal. Nor was it even alleged 
that the non-filing of the appeal to the District Judge was due to 
Mr. Weston’s negligence. Under these circumstances the learned 
Judge of this Court considered that the District Judge had not 
exercised a judicial discretion when allowing the appeal to be 
filed after time, I  do not think that we would be justified iq
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setting aside the decree of this Court. Eren i f  the non-fi.ling of 
the appeal were due to the neglect of Mr. Weston, the court 
could hardly lay down a general rule that the neglect of the ^ 
legal practitioner engaged is always to be deemed a suflScient 
reason for admitting an appeal or application after the time 
prescribed by law.

It  is suggested that i f  that appeal is not admit tied the client 
has no remedy because no suit lies against a barrister for neglect,
I  do not at all agree to the suggestion. I  do nob wish to be 
uaken as expressing any opinion as to whether or not Mr, Weston 
was negligent. I t  may have been that he got some spwcial 
instructions from this client as to the filing of the appeal. But 
in my opinion if  it was shown that an advocate who is a barrister 
or other professional gentleman, received and accepted instructions 
to file an appeal or make an application and the client lost his 
right to appeal, or make the application as the result of the 
negligence of the barrister or practitioner to file the appeal or 
application within time, such barrister or vakil would be liable 
to his client in a court of law.

I  would dismiss the appeal.
Ba n e r ji , J .— I  also am of opinion that the appeal should be 

dismissed. The learned Judge in the court below did not subject 
the reason alleged for the delay of thirty-seven days in the filing 
of the appeal to such scrutiny as he was bound to do. He must, 
therefore, be taken not to have exercised a judicial discretion in 
admitting the appeal beyond time. On this ground alone I  would 
hold that the learned Judge of this Court was justified in revers
ing the decision of the learned District Judge. I  do not think it 
necessary to express any opinion on the other point touched upon 
by the learned Chief Justice in his judgement.

By THE C ourt The order of the Court is that the appeal 
is dismissed with costs.

Appeal dismisted.
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