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APPELLATE CIVIL.

Before Sir Henry Richards, Enight, Ohief Justice, and Justice Sir Pramade
Charon Bonerji,
BUDDHU Axp oTEERs (DErENDANTS) . DIWAN Axp OTHEES (PraINtrers.)*
Act No. IX of 1908 (Indian Limitation Act), section 5—Limitatfon—Appeal—
Discretion of Court—Barrister~Liability for nsgligence.

Held that an appeal will lie on the gquestion of limitation whera the lower
appellate Court in admitting the appeal to it under section 5 of the Indian
Timitation Aot has not exercised a judicial discretion.

The mers fact that the papers of the case and a fee of some sort had
been left with @ legal practitioner in order that he might file an appeal, but
that he had not doneso and had returned the papers only affer the expiry
of the period of limitation, would not be in itsel! a sufficient ground for
admitting an appeal 87 days beyond time.

Per Ricmawps, C. J.— Semble that if an advocate who is a barrister or
other professional gentleman reccives and accepts instructions to file an
appeal or make an application and the client loses his right to appeal or
make the application as the resalt of the negligence of the barrister or
pmctibioner to file the appeal or application within time, suchy barrister or
vakil would be liable to his client in a court of law.f

Tais was an appeal under section 10 of the Letters Patent
from the decision of a single Judge of the Court. Tho facts of
the case are fully set forth ip the judgement- under appeal, which

was as follows 1~
« This is an appex]l arising out of a suit for damages for malicious prose
cution in respect of n charge madeby defendant No. 1agrinst the plaintifis
under szction 347 of the Indian Penal Code. The other defendants are said to
be the instigators and abettors of the charge. The claim was laid at Rs. 1,142,
Phe court of frst instunce found that the charge was falss and groundless and
made maliciously and without reagonable and probable cause. It decreed the
elaim for Rs. 303 on account of damages, The learnad Judge in appeal
reversad the decras of the learned Subordinate Judge and has dismissed the suit.
Tha plaintiffs have appe aaled to this Courh. The fixst ground rajsed in the appeal
is that the appeal filed by the defendants in the court below was filed long
afbor the expivation of the period of limitabion prescribed by law for the insti-
tution of appeals, and that no explanation had been given for the delay in the
institubion ihereof which, inlaw, could be regarded as sufficient and adequate
under section 5 of the Limitabion Acbof 1908. Now the facts of the caseso
faz as they bear on this point are as follows.. The learned Subordingte J udge
) pronouncetl his Judgamant in the oaseon the 2ud of Decermber, 1912, and
s dacree bearing that date was prega.red in accordance with law. _ Applications

*Appszul No. 72 of 1914, undex section 10 of the Lettiers Patent.
[+But sea Alston v Pitambar Das, LL.R., 26 All., 509, £4.]
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for copies of the judgement and the decree in the cases were made on the
9th of December, 1912, and the copies wWere 'roady for delivery and posted on
the notics board on the 10th of December, 1912. Mr, Weston had appeared
as connsel for the defence in the court of the Bubordinate Judge, and it appears
from the affidavit filed by the Revorond H. J. Thomas, that the defendants
ingtructed Mr, Weston to file an appeal against the said decras. The papers
were delivered to him and a sum of Rs. 40 was paid to him on the 20th of Decem-
bar, 1912. It is not stated whether this amount was paid on account of the
costs of the appeal, or on account of counsel’s fee or both. The fime Ior filing
the appeal expired op the 5rd of January, 1918, but no appeal was actually Bled
before that date. There is no explanation whatever given as to why an
appeal had not been filed by My, Weston, nor has it been stated whefher
the appellants took any steps to ascerfnin whether their appeal had been
filed, before the end of January. It appears [rom the affidavit of the Reverend
Mr. Thomas that ab about the end of January an inquiry was made of Mr.
Weston as to the date fixed for the hearing of the appeal, and in reply a
Ietter which was said to bear date the istof Junuary, 1913, but was really
written on the 1st of Webruary, 1918, was sent intimating that the appeal
had not been filed, and that the sum of Rs. 40 paid wag being reiunded by
money order. ‘The money order was received on the 8rd of February, 1918.
The latter of Mr. Weston has not been produced. 1t is gtated in the affidavit
that ome Tial Muhammad was sent to Mr. Weston to ascertain from him in
detail the circumstances under which Mx. Weston had not filed the appeal.
Whether Lal Muhammad saw Mr. Weston or not, and,whether the latter gave
any and what explapation for his aet, we do mot know, Neither Mr,
Weston nor Lal Muhammad filed any affidavit, nor even tho appelants
themselves, on the point. There is no statemoent on their behalf as to whether
they themselves took any Interest in their proposed appeal. TFrom the 3rd
to the 12th of February, 1913, efforts were made to secure the services of some
counsel or pleader fo file the time-barred appeal, which was ulbimately filed 37
days beyond tims, with the affidavit of tho Roverend H.J. Thomas to which I
have already referred. The lewrned Judge made an s parte order admitting
the appeal wnder section § of the Limitation Act, which he afirmed at the
heaxing of the appeal. No reasous are given in the said orders for excusing
this long delay in the institution of the appeal. The time prescribed- for
filing an appeal to the District Judge from the decres of the Subordinate
Judge is thirty days. Giving the defendants tho benefit of two days more
spent in obtaining copies of the decree and the judgement appealed against,

they had time up to the 8rd of January, 1918. The mystery remains unex-
plained as to why the appeal was not filed. It may be, as Dr. Tej Bahadur
Saprw suggests, that Mr. Weston had not much faith in the appeal, as it
appears Irom & statement made in the judgement of the cawrt of first ingtance
that ¢ defendant’s learned counsel (Mr. Weston) frankly andmitted that there
was ahsolutely no proof on the record to rebub the evidenco adduced by
the plaintiff as rogards issue No. l—~whethor the complaint filed by defen- -
dant No. 1 was false and malicious snd without reasonable and -prohable
oauge.” It is nobt stated what Mr. Weston’s instructions were, whether
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he was to fils the appeal only if he thought there was a fair chance of
success, or to file it regardlessof the possible result. I cannot understand
a member of the bar of Mr. | Weston®s position not filing the appeal unless his
instructions justified him in not filing it in the circumstances of this caze.
It is not suggested that there was any misapprchension on the part of Mr
Weston asto the time within which the appeal ought to have been lodged, or
that the defendants were misled by anything done by the plaintifis appeilants.
« Quoting Lorp Davsy, from another ease, Cortims M.R. mads the following
obscrvations in In the matier of Coles and otigther (1):—TUpon the gquestion
whether time ought to be exfended, speaking for myself, I am inclined to
adopt the view of the lato James L. J., that a party has a vested right in
an order of the court in his favour and ought not to be deprived of an
‘advantage given to him by the rules, unless therethas been on his part some
conduct raising an equity against him orina case of inevitable accidsnt'.
As observaed by Jexgixs, C. J., in Karsondas Dharamsey v. Gangadbai (2), < when
the-time for appenling is onee passed, a very valuable right is secured to
the successiul litigant, and the court must thorefore be fully satisficd of
the justice of grounds on which it is sought to obtain un exbension of the
time lor attacking the decres, and thus perhaps depriving the successful
litigant of the advantages he bhas obtained.” It was, thersfore, for the defen-
dants to make out very cogent grounds for excusing this long delay. It might
be perhaps suggested that they had done all they hadto do on their parh
in handing over the papers to Mr. Weston and supplying him with the
necessary costs for filing the appeal, and that it was due to the accident of Mr.
Weston either cavelessly or deliberately mot filing the appeal. But it has not
bean stated what Mr. Weston’s instructions were. I cannok impute any
negligence or carelessness on the part of Mr. Weston on the materials now on
the record.

«The learned Judge of the court below did nob apparently subject the
oxplanation of the dclay to amy scrutiny. It appears that on the Tth of
December, 1912, he had held in a compluint filed by one Bishambhar Sahai
against Buddhu under seetion 211, Indian Penal Code, which had resulted in
‘a conviction of the late v, that there were no grounds for such conviction, He
had held thut Buddha was not able to prove his eriminal charge against the
present defendants and Bishambhar Sahai and reversed the convietion of
Buddhu in appeal Ho was already predisposed to consider Buddhu’s case
favourably, and he admitbed the appeal without mmeh scrutiny, and on the
appeal coming on lor hearing he admitbed a copy of his judgement in the
criminal appeal as he says ‘fosuvs @ remand.' Thuat judgement was no
evidence against the present appellants, eithor of the facts found or of the
conclugion at which the Judye had'in that case finally axrived, The case of
Palakdhari Singh (3) points oub the lmits within which a judgement nat
inler portes might beused. He took it in only to save a remand (I presume
for ths purpose of supplying svidence in justification of the, charge, which did
not exist on the record). ' ‘ ‘ '

(1) (1897) L. R, 1 K. B., L, {2) (1905) L. L. R., 30 Bom., 829.
(8) (1889) L L. R, 12 AL, 1.
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«T have no hesitation in holding that the explanation given of the
delgy in filing the appenl was uttorly inadequate. '

« The only question which has pressed itself on my attention, is whether
I should now in appeal set asido the order of the learned Judge admitting
the appeal and excusing the delay.

«If the learned Judge had really oxercised a discretion upon proper
materials, T should not have rcconsidered the matier at all. It is evident from
what I have alveady said that the ledrned Judge had not really applied his
mind to consider the explanation of the delay in presenting the appeal after the
3rd of Janusry, 1918, No explenation was given o him as to why Mr. Weston
had not filed the appeal within time. o had, therefore, no opportunity of
considering the sufficiency or otherwise of the reason for thatl fact. They
were as unexplained to him as they are to me. In the absence of any explan-
ation of thig fact I think that he was, as I am, bound fo reject the appeal as
bime-barred.

I, therefore, set aside the dscres of the lower appellate Court and reject
the appeal to that court as time.barred. I restore the decree of the court of
firgt instance with costs in all courts.

The defendants appealed.

Mr. R. K. Sorabji, for the appellants.

The Honble Dr. Te¢j Bahadur Sapru, for the respondents,

Ricmarps, C. J.—The facts connccted with this appeal are
fully reported (see 12 A. L. J., 837). It appears that a suit
was brought before the Additional Subordirate Judge claiming
damages for malicious prosecution. The suit was decreed in part
on the 2nd of December, 1912, Copies of the decrce and judge-
moent were delivered to the defendant on the 10th of December,

'The defendant had up to the 3rd of January, 1913, to appeal to

the District Judge. No appeal was filed until thirty-seven days
after that date. An application was then made to admit the
appeal though late. The appeal was admitted. The only fact
that the learned District Judge had before him when admitting
the appeal was set forthin an affidavit in which it was stated
that instructions had been given to Mr. Weston, a barrister,
together with a sum of Rs, 40, for the purpose of filing an appeal.
No affidavit of Mr. Weston was filed. No explanation was given
why Mr. Westou did not file the appeal. Nor was it even alleged
that the non-iling of the appeal to the District Judge was due to
Mr. Weston’s negligence. Under these circumstances the learned
Judge of this Court considered that the District Judge had not
exercised a judicial discretion when allowing the appeal to be
filed after time, I do not think that we would be justified in
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setting aside the decree of this Court. Even if the non-filing of

the appeal were due to the neglect of Mr. Weston, the court -

could hardly lay down a general rule that the neglect of the
legal practitioner engaged is always to be deemed a sufficient
reason for admitting an appeal or application affer the time
prescribed by law.

It is suggested that if that appeal is not admiited the cl;ent
has no remedy because no suit lies against a barrister for neglect,
Ido notat all agree to the suggestion. I do not wish to be
taken as expressing any opinion as to whether or not Mr, Weston
was negligent. It may have been that he got some special
instructions from this client as to the filing of the appeal. But
in my opinion if it was shown that an advocate who is a barrister
or other professional gentleman, received and accepted instructions
tofile an appeal or make an application and the client lost his
right to appeal, or make the application as the result of the
negligence of the barrister or practitioner to file the appeal or
application within time, such barrister or vakil would be liable
to his client in a court of law.

I would dismiss the appeal.

BANERJI, J.—I also am of opinion that the appeal should be
dismissed. The learned Judge in the court below did not subject
the reason alleged for the delay of thirty-seven days in the filing
of the appeal to such scrutiny as he was bound to do. He must,
therefore, be taken not to have exercised a judicial diseretion in
admitting the appeal beyond time, On this ground alone I would
hold that the learned Judge of this Court was justified in revers-
ing the decision of the learned District Judge. I do not think it
necessary to express any opinion on the other poinf touched upon
by the learned Chief Justice in his judgement.

By rar Court :—The order of the Court is that the app:al
is dismissed with costs.

Appeal dismisced,
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