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proceedings, and that Khushhali Ram’s remedy, if any, was by
way of a separaie suit. In our opinion the learned Jundge
misconeeived the extent of his jurisdiction in insolven~y proceed-
ings. He was bound to inquirve into this question of the alleged
mortgage, ab the instance of any creditor who claimed to be
prejudiced thereby. He might have come to the conclusion that
theve had been a transfer by way of mortgnge under eircumstan-
ces calling for interference on his part under section 86 of the
Insolvency Act, or he might have found that there had been
a purely fictitious transaction, noy involving any transfer; in
either case the name of Bholar Mal would require to be removed
from the Hst of creditors and the property purporting to be

~ affected by this mortgage would become available for the benefit

of all the ereditors, free of incumbrance. We think that Khush-
hali Ram’s application should have been taken up, notice of the
same given to the insolvent and to Bholar Mal, and the question
raised inquired into and decided. We set aside, accordingly, the
order complained of and remand the casc to the court below with
directions to inquire into the matter as stated above, Thecosts
of this appeal will abide the result of this further inquiry hereby
directed.

Appeal allowed.

Before My, Justice Chamisr and My. Justice Piggott.
BHER EHAW Axp otaers (DerexpaNts) v. DEBI PRASAD (PrANTIFR)*
4t (Local) No. IT of 1901 (4gra Tenancy Act), sectian 167—Jurisdiction—
Civil and Revenue Courts—< Matler in respect of which a suié might bg
brought ” in the Revenue Courts.

The owners of cerbain zamindari properby first mortgaged the property
and then executed a perpetnal loase of some laud appertuining thorvebo. The
mor tgagees brought the zamindari fo sale, and it wag purchased by a stranger.
The anotion purchaser then sued the lessees in the civil courb for recovery of
possession of the land held by them. The lessees were directed to institute a
suit in the revenue court to determine the question whether they were or were
nob tenants of the plaintiff, In this suit the auotion purchassr admitted the
existence of a tenancy, but pleaded that the precise nature of the tenancy, and
in particular the validity of the perpetual leas3, was not a matter. for
determination i that suit, A decres was passed by the revenue court to
the effect that the lessees were tonants of the plaintiff auction purchaser.

% Wirst Appeal No. 102 of 1914, from an order of H. H. Holmes, District
Judge of Aligarh, dated the 4th of May, 1914,
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Subsequently the plaintiff amended hig plaint by asking for a simple declara-
tion that the perpetual lease wus not binding on him.

Held that the suit so framad was barred by sechion 167 of the Agra
Tenancy Act, 1901. The plainbiff might have instituted a suit for ejectment
in the revenus court, in the conrse of which the validity of the perpetual
lease would have to be determined.  Ram Singh v. Girraj Singh (1) followed.

Tag facts of this case were as follows 1o

On the 12th of January, 1897, Musammat Inchman Kunwar
executed o morbgage of a 4 biswa share in favour of Chattar
Singh, On the 6th of April, 1898, she executed a perpetual
lease of 81 bighas odd ont of the mortgaged property in
favour of Nawab Khan. Chattar Singh sued on his mortgage.
He impleaded Nawab Khan as a defendant and impeached
the perpetual lease. No relief by way of cancellation thercof
was, however, prayed for, and there was no issue or finding on
that point. A decree for sale was passed, and the property
was sold and purchased by the plaintitf, who obtained delivery
of possession in July, 1909. It appeared that after this he
accepted rent from the heirs of Nawab Khan, who had died
meanwhile. On the 27th of September, 1910, the plaintiff sued
the heirs of Nawab Khan in the Oivil Court for possession of
the 81 bighas odd and for a doclaration that the perpetual lease
was void and nobt binding on him. The defendants pleaded that
the relation of landlord and tenant subsisted between the partics
and that the suit was not cognizable by the Civil Couxrt.
They were directed to institute o suit in the Rent Court to
establish their tenancy, They did so, and in that suit the plaintiff
admitted that the defendants were his tenants, although he
questioned the validity of the perpetual lease. On the 15th of
June, 1912, the Rent Court declared the defendants to be tenants
of the plaintiff; the question of the validity or otherwise of the
perpetual lease was not derided, the plaintiff having pleaded that
it was not & matter for determination in that suit. The plaintiff
then amended his plaint of the 2Tth of September, 1910, by
abandoning the claim for possession. The court of first instance
was of opinion that the question between the parties was virtually
one relating to the class of the defendant’s tenancy and triable
by the Rent Court alone. It dismissed the suit. On appeal the

(1) (1914) . L. R, 57 All, 41,
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District Judge held that the sult was not barred by section 167 of
the Tenancy Act, and remanded the case for trial on the merits.
The defendants appealed to the High Court.

The Hon'ble Mr. Abdul Raoof (with him Maulvi Shafi-uz-
zaman), for the appellants i

The real objest of the suit is the determination of the
chavacter of the defendants’ tenancy ; whether they ave tenants
at will or tenants holding under a perpetual leasc. A suit for
a declaration that the perpetual lease 1s not binding on the
plaintiff is in substance a suit for a declaration that the defendants
are tenants at will, The suit falls within section 95 of the
Tenancy Act ; if not within elanse (b) then within clause (@) of
that section. The words * description of the tenant” in clause
(a) cover a statement whether the tenant is o tenant at will or
a perpetual lease-holder. Hence section 167 of the Tenancy
Act bars the cognizance of the suit by the Civil Court,
If it be held that the suit as framed does mnot fall within
section 95 of the Tenancy Act, still the suit is barred by section
167. The plaintift's natural and proper remoedy against the
perpetual lease was to sue in the Revenue Court for ejectment
of the defendants, treating them as tenants at will and ignoring the
lease. If the defendants then set up the lease the Revenue Courg
would be competent to determine and would determine whether it
was valid and binding or not. As the plaintiff could have adopted
that course, section 167 bars the jurisdiction of the Civil Court to
determine the same question. The mere alteration in the form of
the suit by asking for o declaration that the lease is not binding
cannot oust the cxclusive jtiri.sdiction of the Revenue Court ; the
ultimate object of this declaration is ejectment of the defendants
by thp Revenue Court. I rcly on the cases of Rai Krishna
Chand v. Muhadeo Singh (1) and Ram Singh v. Girraj Singh
(2). What section 167 provides is that where the dispute
or matter about which the plaintiff seeks relief is such that
in respect theveof he can bring a suit or make an application
of the nature specified in the fourth schedule of the Tenancy
Act, then he must do so; he cannob take the matter to any other
court under some other guise,  In this case ,the plaintiff could

(1) Weekby Notes, 1901, p. 49 %(2) (1914) I, L. R, 87 AlL, 41.
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bring a suit for sjectiment undersection 58 which is a suit specified
in the fourth schedule. Unless this inferpretation is put upon
scetion 167, the latter part of it would be pointless and unneces-
sary. That o comprehensive scope was intended to be given to
the latter portion of the section is clear; for it excludes from
the jurisdiction of the Civil Court not alone “ such suits and
applications ” as are specitied in the fourth schedule, but ¢ any
dispute or matter in respect of which any such suit or application
might be brought or made.”

The Hon’ble Dr. Tej Bahadur Sapru (with him Babu
Purushottem Das Tandan), for the respondent i~

The suit as framed is expressly for a declaration that a
certain lease 1s bad. It is primd facie cognizable by a Civil
Court unless the cognizance thereof is barred by any e¢nactment.
It is said that section 167 read with section 95 of the Tenancy
Act, operates asa Dbar. Section 95 has no application ; the decla-
ration claimed does notcowe under either clause (@) or clause ()
of that section. The nature and character of a tenancy comes
within the word “class” of clause (b), It cannot be said that
the word “description” in clause (@) means the same thing;
there must be a sharp distinction between the two clauses.
Now, whether the lease is good or bad, the defendants cannot
come under any “class ” of tenancy as defined in section 6 of the
Tenancy Act other than the fifth, namely, non-occupancy tenant,
There is thus no dispute as to the class of tenancy and the suit
‘does not fall within section 95, A suit for a declaration that a
lease is inoperative is not of the nature specified in the fourth
schednle of the Tenancy Act, In fach, such a suit is not
expressly provided for by the Rent Act at all. Section 167
does not, thercfore, apply. In considering the applicability
of section 167, one must begin by finding out whether the
suit or application is provided for in the fourth schedule;
if it is not, then the latter portiom of the section does nof
come into play at all. The word “suclk’’ shows this, The
section is to be interpreted in this way, that the first part says
that certain specified suits and applications are cognizable by the
Revenue Courts but does not prohibit the jurisdiction of the
Civil Courb; then comes the second part which says that in “such”,
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cases the jurisdiction of the Civil Courts is excluded. According
to Uhis interpretation the second part would not be unnecessary or
meaningless ; but for it the jurisdiction of the Civil Courts
would not Dbe ousted. The interpretation sought to be put upon
it by the appellants would be too wide. But, even accepting that
interpretation, the question would arise whether the Revenue
Court was competent, in a suit for cjectment, to decide whether
the perpetual lease was valid or not. The Revenue Court has no
authority to determine such w question ; and if it Look upon iiself
to do so the decision would not be final or res judicata. 1 rely on
the case of Gomti Kunwar v. Gudri (1). The ruling in 22
A. W. N, relied on hy the appellants was considered in that case.
Section 167 is directed only to those matters which can be finally
and effectively decided by the Revenuc Cuurts so as to constitute
res judicato. The case cited by the appellants— Ram Singh
v. Qirraj Singh (2)~is distinguishable., There the lease had been
directly set up in the Revenue Court and that court had decided
that it was valid, When the plaintitf went to the Civil Court
the Judges said that the effect of the civil suit would be to nullify
the decision of the Revenue Court. In the present case the
Revenue Court did not decide the question of the validity of the
lease at all. It cxpressly left the question open.  Morcover, in
that case the sull was in substance one for cjectinent; herve, as
the case now stands, the suit is for o declaration alone. If a
plaintiff wants a declaration from a Civil Court he cannot be
compelled to go to another court and seck ejectment. There may
be cases in which the plaintiff has no right to present possession
by ejectment; for example, where the question is whether the
defendant holds as lessee for ten years or as a permanent lessee.

The Revenue Courts could not have entertained a suit in
which the relief now claimed was incorporated in the plaint,

The Hon’ble Mr. 4bdwl Raoof was not heard in reply.

Prceorr, J.—This is anappeal by the defendants against an
order of the learned District Judge of Aligarh passed under order
XLI, rule 23, remanding to the court of the Subordinate Judge
of Aligarh, for decision on the merits, a suit which had been.
dismissed by that court. The learned Subordinate Judge had
©(3) (1902) L L, R, 26 All., 188, (2) (1914) L L. R, 37 AllL, 41. B
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held that, on the facts stated in the plaint, the suit was nob
cognizable by him, being harred by section 167 of the Agra
Tenancy Act (Local Act IT of 19801). This is the finding which
the learned District Judge has reversed on appsal and his
decision is now challenged before us. There was a mortgage of
some zamindari property on which a suit was brought and a
decrce for sale was made. After the morigage, but before the
decree for sale, the mortgagors executed a perpetual lease in
respect of coertain lands appertaining to the share in question.
In execution of the decree for sale the zamindari property was
put to sale and was purchased by the present plaintiff, He
brought this suit in order to get rid of the perpetual lease. As
originally drafted, the relief claimed in the plaint was recovery
of possession over the land in question as against the defendants
lessees. In reply the defendants lessees claimed the bencfit of
section 202 of the Tenancy Act, and were accordingly directed
to institute a suit in the Revenue Court for the determination of
the question whether or not they held the land in suit as tenants
of the plaintiff. They instituted a suit accordingly; but when
that suit came up for trial the present plaintiff, who was
defendant in the Revenue Court, admitted the existence of a
tenancy. He pleaded that the precise natureof that tenancy,
and in particular the validity of the perpetual lease under which
the present defendants claimed to hold, was nota mafter for
determination in that suit. On this understanding a decree
was passed to the cffect that the plaintiffs in the Revenue Court,
who arc appellants before this Court, held the land in suit as
tenants of the present plaintiff respondent. After the proeeed-
ings in the Revenue Cours had thus terminated, the respondent
obtained leave to amend his plaint by asking for a simple decla- -
ration that the perpetual leasc in question was not binding upen
him., It was the plaint as thus amended which the learned
Subordinate Judge has held not to be cognizable by the Civil
Court, The provisions of szction 167 of the Agra Tenancy Act
have been discussed in a number of rulings, the most recent
of which is Ram Singh v. Girraj Singh (1). As will be
apparent from that report, I am myself deeply committed to the
(1) (1914) L L. R, 87 All, 41,
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view that the provisions of section 167 of the Tenancy Aet do bar
a suit like the present. The plaintiff in this case, having
obtained possession of the zamindari share on his auction purchase,
found in existence & perpetual lease of a portion of the property
which he regarded as interfering with his full enjoyment of the
property acquired by him. His natural remedy, if as a matter of
fact the lease was executed under such circumstances as notto
be binding upon him, was by way of asuit for ejectment under
section 58 of the Tenaney Act. Such a suit would fall within
the provisions of serial number 29 of group (¢) of the fourth
schedule to the Ach in questivn and would be cognizablc ouly
by the Revenue Courts. The plaintiff in such a case would seek
for cjectment of the defindants lessecs on the ground that they
hold only as tenants from year to year. In reply the perpetual
lease in favour of the said defeudants would be sct up, and in oxder
to the determination of the question thus raised the Revenue
Court would have to decide whether the suid lease was valid
and binding on the plaintiff. The question is whether the
plaintiff can be allowed to oust the jurisdiction of the Revenue
Court, and bring his suit before a different forum, by sceking
for a mere declaration. In the judgemoent which was before the
Bench of this Court which decided the case of Ram Singh v.
Girraj Singh (1) I have discussed this question ab some length,
and so far as I am concerned I have nothing to add to the reasons
which Igaveinmy judgement in thal case for holding that the
second part of section 167 of the Lenancy Act must be construed
as barring & suit like the present. It may be said that the final
decision of the Bench of this Court doeg not proceed precisely
on the lines taken by me. Even, however, confining my decision
to the grounds taken Dby the learned Judges who decided the
case of Ram Singh v. Gurraj Singh (1) on appeal under section
10 of the Letters Patent, I would say that, if we disregard the
form of the present suit, the real substance is cleurly one which
could bave becn decided inthe Revenue Court. The object of
the plaintiff is to getrid of the defendants who claim to hold
the land in suit under a perpetual lease. 'L'his he can undoub-
tedly do by a suit in ejectment in the Kevenue Court of the
(1) (1914) I, L. R., 37 AL, 41,
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nature already explained, I do not think he is entitled to come
to the Civil Court for & mere declaration, the only object of
which would be to enable him to take furbher proceedings in
ejectment before the Revenue Courts, It seems to me that,
unless this view is maintained, a conflict of jurisdiction between
the Civil and Revenue OCourts in matters of this sort will
sooner or later bo inevitable., Section 11 of the Code of Civil
Procedure could not be applied, strictly on its terms, soas to
make the decision of a Civil Court in a declaratory suit binding
on the Rovenue Court in a suii for cjectment, for it could be
pleaded that the Civil Court bad no jurisdiction to try the suit
for ejectment. I would accordingly set aside the order of the
lower appellate Court and restore that of the Court of first
ingtance,

CeAMIER, J.~—The facts of this case have been stated
by my learned colleague and I will not repcat them, In the
courts below it was contended on behalf of the defendants that
the jurisdiction of the Civil Court was barred by the provisions
of section 167 read with scction 95 of the Agra Tenancy Act.
The Subordinate Judge accepted this contention and dismissed
the suit. On appeal the District Judge held that section 95 of
the Act did not apply to the case at all because the plaintiff
could not have brought a suit under scction 95 for a declaration
as to the validity of the porpetual lease set up by the defendants
or to have it declared that the defendants were not the holders
of a perpetual lease. Having regard to the definition of the
word class contained inthe Act it appears to me that a suit for
guch a declaration would not be, a suit for a declaration as to the
class to which a tenant belongs, nor do T think that such a suis
would be for a declaration asto the nawe and deseription of a
tenant within the meaning of clause (o) of section 95, though
it was vigorously contended by Mr. Abdul Raoof that the word
«(leseription’” covered such a case. In this Court it is contended
that even if section 95 does not apply to the case, yet the
jurisdiction of the Civil Court to entertain this suit is barred
because ab the date of the suit the plaintiff might have brought

a suit for the ejectment of the defendants under sections 58 and

63 of the Tenancy Act. It has been hLeld, I think rightly, in
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several cases by this Court that in a suit for the ejectment of a
tenant if the tcnant pleads that he holds under a perpetual lease
under which he 1s not liable to be ejected it is for the Revenue
Court to decide whether the plea is correct or not, but at least
three Judges of the Court are further committed to the view
that a suit like the one now before us cannot be maintained
because the plaintiff might have instituted a suit in the Revenue
Court for the ejectment of the defendants in which the validity
of the lease set up by the defendants might have been deter-
mined. The case is really covered by the principle of the
decision of Ricmarps, C.J.and BANErII J. in Ram Singh v.
Garraj Singh (1), in which they approved of the view taken
by my learned colleague. On the authorities I fecl bound to hold
that the question whether the defendants are cntitled to hold
the land under the perpetual lease sct up by them is a “ matier
in respect of which” a suit might have been brought in the
Revenue Court within the meaning of section 167 of the Tenacny
Act, although the plaintiff could not in the Revenue Court
have claimed any declaration regarding the lecase. It may be
doubted whether the authors of the section intended that it should
be construed in such a comprehensive manner, but a cursus
curiae has been established from which I am not prepared to
dissent. I agree that this appeal should be allowed and the
decision of the first Court restored.

By tar Court.~=The appeal is allowed. The decree of the
lower appellate Court is set aside and the decree of the first Court
is restored with costs here and in the lower appellate Court.

Appeal allowed.

Before Sir Henry Richards, Enight, Chief Justice, and My Justice Tudball.
INDRAT (Franrzer)v. BROTHER CLEMENT, MISSIONARY (DEreNDANT) ¥
Per-gmption—Custom—Vendor bound fo offer io co-sharers—Refusal
to purchase—Refusal ic give more than o fixed price,
The custom in pursuance of which a right of pre-emption was claimed baing
that the vendor was bound to offer the property for sale to his co-sharers and
only in case of their refusal he could gell to sbrungor, the vendor offered the

# Second Appeal No. 53 of 1915, from a deores of T. Johuston; District
Judge of Meerut, dated the 29nd of Septemhber, 1914, confirming a decres of
Additional Munsif of Ghaziabad, dated the 8th of July, 1914.

(1) (1914) I. L. B, 87 AlL, 41,



