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set aside the Munsif’s decree and remanded the suit for disposal
by him. Against this order the defendant appealed to the High
Court.

My, M. L. Agarwala, for the appellant.

Maulvi Shafiuzzaman, for the respondent.

Cramisr and PiegoTr JJ.—This is an appeal against an
order of the Additional Subordinate Judge of Aligarh setting aside
a decree passed by the Munsif of Bulandshahr and remanding the
suit to the Munsif’s court to be disposed of according to law. The
Munsif had held that the suit was not cognizable by a Civil Court
and bad on that ground dismissedit. The plaintiff appealed to
the District Judge, who transferred the appeal to the first Addi-
tional Subordinate Judge for disposal. The latter officer was of
opinion that the suit had been rightly instituted in the Civil Court
and remanded the case to the Munsif for trial on the merits. In

appeal to this Court it is contended that the suit was not cogniza-

ble by the Civil Court and that the Subordinate Judge had no
power to make the order of remand. It is conceded that if the
order of remand had been made by the District Judge, the case
would have been covered by section 197 of the Tenancy Act and no
objection could have been taken to the order; but it is contended
that the Subordinate Judge had no power to act under that section.
The case is covered by the decision in the case of Babu Nandan
Prasad v. Changur (). On the authority of that ruling we
must hold that the Addiuional Subordinate Judge had power to
make the order of remand. The appeal fails and is dismissed
with costs.
' Appeal dismissed.

Bafore My, JusticejTudball and Mr, Justice Rafig.

AMINA BI1BI axp orsERS (Drrespants) . NAJM.UN-NISSA BIBIL
(Prarnmirr) AND ROSHAN-UN-NISSA BIBI Axp oraERs {DEFENDANTS), ®
Act No. 1X of 1908 (Indian Limitation Act), schedule I, article 62— Limilation

—Debt due o all the heirs of a deceased recovered by some of them—

Suit by remaining heir for recovery of her share,

Some of the heirs of a deceased Muhammadan broughta suit upom a-
mortgage in his favour impleading as a defendant the remaining heir.. The
plaintiffs obtained a decree, and in execution thereof brought the morbgaged

* First Appeal No. 431 of 1912 from »n decree of Hidayat Ali, Officiating
Subordinate Judge of Gorakhpur, dated the 24th of August, 1919.
Q1) (1894) 1, L. R, 16 All, 363 F. B,
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property to sule on the 21st of May, 1906, and purchased it fthemselves
for a sum slightly in excess of the amount ol the decree and costs. The
deeree-holders anction purchasers paid in the excess and got possession. On
tha 1st of June, 1912, the remaining heir sued to recover her share in the
worbgige money, or, in the alternative, a share in the property purchased.

Held that the plaintiff had no cause of action so far as the property
was concerned, and that ag to the meney her suit was barred by article 62 of
the first schedule to tho Indian Limitation Act, 1908, Mahomed Wahib v.
Mahomed Ameer (1) followed, Umardaraz Ali Khan v. Wilayat A% Khan (2)
and Mahomed Riasai Ali v. Hasin Banw (3) referred to,

TaE facts of this case were as follows :—

A mortgage was excouted in favour of one Minmat-ullah in
1891. Minnat-ullah died leaving his widow, the plaintiff, and his
father Khadim Husain as bis heirs. Khadim Husain died leaving
the defendants his bheirs., The defendant Amina Bibi obtained
a succession certificate in respect of the debt in question and to-
gother with the other defendants brought a suit on the mortgage of
1891 for sale of the property making the present plaintiff a defen-
dant to that suit. A decrce for sale was obtained, bat before
the property was sold the plaintiff applied to be made a decree-
holder. The defendants opposed her application, but undertook to
pay up her share (one-fourth) oun recovery of the sale proceeds.
The property was sold and purchased by the decree-holders on the
21st of May, 1806, and the salc was confirmed on the 15th of June, .
1906. The sale price was set off against the decretal amount.
The plaintiff brought this suit for recovery of one-fourth of the
decretal amount together with interest onthe 1stof Junc, 1912, and
she prayed inthe alternative for possession of a fourth share of the
property purchased by the decree-holders, The court below decreed
the suit for recovery of money. The defendants appealed.

The Hon’ble Dr. Sundar Lal (with him The Hon’ble Mr.
Abdul Bauf), for the appellants :—

The court below has erred in holding that article 120
applied to this case. That article is applicable only when no
other article 1s applicable. This is a suit for money had and
received to the plaintiit’s use and article 62 of the Limitation
Act’applies to this case. The article applies even to cases of
constructive receipt. In this case, as the decree-holder purchased

(1) (1905) L L. B, 32 Cala, 527.  (2) (1896) L L. R., 19 AlL, 169,
(3) (1899) L L. R, 21,Cale, 157,
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after obtaining the permission of the court and under section
294 of the Code of Civil Procedure, 1882, the amount of the
purchase money was seb off against the decree. The court entered
satisfaction of the decree to that extent. This is in fact and
substance a receipt of moncy by the decrec-holder. The case of
Umardaraz Ali v. Wilayat Ald (1)is notin point. In that case,
even if article 120 applied, the suit was filed beyond time. It
could be in time only if the 12 years’ period given by article 123
was applicable. The appellant in that case sought to bring his
case within that article and the court held that it was not governed
by it. That is the only point ruled by that case.

On the application of article 62 the following cases were
cited: ~Sobbanna Bhatta v. Kunhanna (2), Banoo Tewary v.
Doona Tewnry (3), Gaya Din v. Raj Bansi Kunwar (4), Thakur
Prasad v. Partab (5), Sundar Lal v. Fakir Chand (6), and
Mahomed Wahib v. Mahomed Ameer (7).

Mr. B. B. 0'Conor (with him Maulvi Igbal Ahmad), for she
respondent:— _

The possession of the defendant who had obtained a certificate
to collect debts was that of a trustee. Section 25 of the Succes-
sion Certificate Act (VII of 1889) indicates the position of the
certificate-holder. This is the legal cffect of that section. He is
permitted to give a discharge and receive money on behalf of all
the heirs of the deceased and thereby undertakes to hold the money
for them as a trustee.

Maaulvi Iqbal Ahmad followed :—

There was no receipt of money in this case and artirle 62 there-
fore does not apply.

The Hon'ble Dr. Sundur Lal, in reply, relied on the case of
Standish v. Rosse (8), and pointed out that in that case too the
money was seb off against the price of the property. This was

“held to be a receipt of money in law. The action was held to
be one for money had and received.
(1) €1896) I. L. R., 19 AIl, 169,  (5) (1884) I. I, R., 6 All, 442
(2) (1907) L. .. R., 30 Mad., 398.  (6) (1902) I. I, R., 25 AlL, 62.
(8) (1896) I. L. R., 24 Calc., 309, (7) (1905) L. L. R., 32 Calo,, 537,
(4) (1880) L.T. R., 8 11L,191.  (8) (1849) 8 Ex, R, 637,
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Tn any case the defendants were entitled to possession of the
property; Kesri v. Gango Sahai (1). The plaintiff is not entitled
to recover any share of the property purchased. It was purchased
not only for the mortgage money, but also for costs and a further
sum of money paid in cash in which plaintiff had no share. In
this case the decree-holders in reply to the plaintiff's application
to be made co-decrec-helder opposed the application, and said
that they would pay the plaintiff only her share of the money.
The plaintif was not bound to take the property in lien of
the decretal money. She was entitled to say that it was
a bad bargain and too much had been paid. The decrec-holder
purchasers could mot force a sale on to the plaintiff. There was
no mutuality. The case referred to was one in which a decree-
holder was executing for himself and his co-decree-holder under
section 231 of the Code of Civil Procedure. In such case vhe
executing decree-holder is able to bind the other decree-holders.
The plaintiff was entitled to money only as to which she has
allowed the claim to be time-barred. She cannot fall back and
claim the property.

TupBalL and Rar1Q JJ.—This and the connected appeal, No.
436 of 1912, arise out of one suit, being cross-appeals from the
same decrec. The main facts are not in dispute and are as
follows :—

Sheikh Minnat-ullah died, leaving as his heirs, his widow, the -
present; plaintiff, and his father, Khadim Husain. Under Muham-
madan Law, the widow inherited a one-fourth share in his estate
and the other three fourths went to the father. The latter died
subsequently, leaving the present six defendants as his heirs.

Under a mortgage-deed, dated the 14th of February, 1891,
Nasratullah and Musammat Karamat Bibi borrowed Rs. 7,296
from Minnat-ullah. After the death of Khadim Husain, the first
defendant, Musammat Amina Bibi, his widow, obtained asuccession
certificate in regard to this debt due from the mortgagor. Then
she and the remaining defendants jointly sued to recover the
mortgage-debt, impleading the present plaintiff as a pro formd
defendant admitting that she was entitled to a one-fourth share:

(1) (1911) I, I..'R. ,33 AlL, 536,
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but alleging thab she refused to join as plaintiff. On the 14th of
May, 1903, they obtained a decree for the recovery of Rs. 17,168-8-0
plus future interest ab 9 per cent. per annum from the date of
suit up to the date of payment. In addition to this they were
awarded their costs. They pub the decree into execution. There-
upon the present plaintiff applied to the court to be added to the
proceeding as a decree-holder. To this the decree-holders naturally
objected, as she was not a decree-holder, and stated that they
would pay her one-fourth of the amount recovered after deducting
the costs of the suit and execution procecdings. Her application
was disallowed on the 19th of February, 1904, The mortgaged
property was put to sale and sold for Rs. 23,590. The decree-
holders obtained sanction to bid at the auction.

According to the statements in the plaint and the written
statement in this suit, the property was purchased by the
defendants Nos. 1to 8, bub itis stated before us that the property
was knocked down to all the defendants, and that then the other
defendants withdrew, saying that the defendants Nos, 1 to 3 were
the purchasers. Thisis of little consequence.

The amount of the debt due under the decree, inclusive of
interest, up to the date of sale, was Rs. 22,205-13-0, so that the
purchase was for a sum of Rs. 1,384-18-0, in excess of this. The
costs of the suit and execution proceedings amounted to a little less
than Bs. 1,384-18-0. The purchasers applied under order XXI,
rule 72, that the purchase money and the amount due under the
decree might be set off against each other and satisfaction of the
decree entered up. This was allowed by the court, and they paid
into court the small amount which was due on their bid, over and
above the total amount of the decree,

The sale was confirmed on the 15th of July, 1906. The present
suit was brought by the plaintiff on the Ist of June, 1912, against
all the defendants. She sued in the alternative for two reliefs.
Primarily she soughtto recover Rs. 8,562-3-6, (being Rs. 5,551-7-4,
her one-fourth share of Rs. 22,205-18-0) plus Rs. 8,010-12-2,
interest from 21st of May, 1906, the date of the auction sale up
to the dateof suit. The dateé on which the cause of auction arose
was given as the 15th of July, 1906, the date of the confirmation

of the sale,
35
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Apparently in apprehension thab the date on which the cause of
action arose might be taken to be the date of the sale (21st of May,
1906), she alleged that the defendants 1 to 8 had been absent from
India on a pilgrimage to Mecca from September, 1911, to March,
1912, (some six months) and that this period should be allowed to
her for the purpose of calculating the period of limitation. In the
alternative she pleaded that if the first relief could not be granted
then she might be awarded possession of a one-fourth share in the
property valued at Rs. 5,897-8-0 and be granted mesne profits.

The defendant among other pleas urged—

(1) That the suit for a one-fourth share of the money was barred
by limitation. ‘

(2) That the plaintiff was not entitled to recover a share in
the property purchased.

(8) That the defendants Nos. 4 to 6 were in any case not liable
as they had neither recovered the money nor purchased the
property.

The court below held—

(1) That the money claim was not barred by limitation.

(2) That the defendants Nos. 4 to 6, not having received the
plaintiff’s share of the decretal money or purchased the property
in lieu of the decretal money, wore not liable to pay anything to
the plaintiff.

It came to no decision in regard to the claim for a share in the
property. It gave the plaintiff a simple money decree disallowing
a part of the claim for interest. The defendants Nos. 1 to 8 have
appealed and the point pressed is that the suit for money is barred
by limitation as article 62 applies.

The plaintiff has also appealed as against all the defendants,
and the sole point she takes is that she is entitled to all the interest
she claimed. She does not on her appeal claim that she is en-
titled to a decree for possession of the onc-fourth share in the
property. : )

We talze first the question of limitation. The plea taken is that
article 62 of the Limitation Act applies, and not article 120 as ap-
plied by the court below, to ths money claim. In our opinion
article 62 clearly applies. The suit is clearly on the face of it, one
for monay had and reseived by the defendants for the plaintiff s
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use. The court below based its decision that article 120 applied
on the authority of the ruling in Umarduraz 414 Khan v, Wilayat
Ali Kham (1). The head note in the report is wo think mislead-
ing. In thab casc one heir of a Muhammadan recovered a debt due
to her deceased husband. The other heirs sued to rccover their
shares thereof from the widow. In respect to this claim the court
of first instance, applying article 120, beld that the suit was barred
by limitaticn, it having been brought more than six years after the
cause of action avese. The plaintiff appealed and urged that article
123 applied. This article governs a suit for a legacy or for a
share of a restdue bequeathed by a testator or for a distributive
share of the property of an intestate and allows a period of twelve
years. A Bench of this Court repelled this. It held that article
123 refers to a sult in which a pluintiff seeks to obtain his share
from a person who either as anexecutor or an administyator repre-
sents the estate of a deccased porson and is under a legal obliga-
tion to distribute shares to thoss entitled to thein, and that the suit
before them was not one of such anature.  They quoted the ruling
in Sithaminag v. Narayana (2). They then observed :—«In a
recent case decided by their Lordships of the Privy Couneil,
Mahomed Riasat Al v. Husim Bonw (3), which was a suit of a
nature similar to the present, their Lordships “refused to apply
article 123 > and held the claim to “ be governed by article 120.”

Nowhere in the judgement did the Judges who decided this
case say that article 120 was the proper article to apply,
though perhaps this might be inferred to be their opinion from
the passage quoted above. Axrticle 62 was not mentioned in the
judgement nor apparently was the question now before us discussed
at the hearing. For the purpose of that appeal it was unnccessary
to discuss or decide whether article 62 ov article 120 applied. In
either casc the suit was barred by limitation as having been brought
more than six years after time. The only point decided was that
article 123 did not apply.

In the case of Riasat Ali v. Husin Banw (8) the plaintiff sued
" to recover the estate of her deceased husband from the latter’s
brother Riyasat Ali who had taken possession of it. She based her

(1) (1896) I, L. R., 19 AllL, 169. (2) (1889) L L. R., 12 Mad., 487,
(8) (1893) L L., R, 21 Cslo., 157,
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title on a special custom. The estate consisted of both movable
and immovable properties. Their Lordships of the Privy Council
held, in regard to the cash and movables wrongfully seized by the
defendant, that neither article 123 nor article 49 applied, but  that
article 120 applied. In regard to article 49 their Lordships
remarked :—%This latter article does not appear to be applicable
to a suib to establish o right to inherit the property of a deceased
person.” It is obvious that the present suit is not one to establish
a right of inheritance.

¢ The plaintiff’s right to a one-fourth share in the money in suit
bas not at any time been disputed. On the contrary, it has always
been openly admnitted by the defendants, who, in the execution
proceedings, when they objected to the plaintiff being brought on
the record as a deerce-holder, stated that they would pay to the
plaintiff her one-fourth share in the amount recovered from the
judgement-debtor after deduction of costs.

‘When the amount of the decretal debt was set off in part
against the amount of the defendants’ bid at the auction, this was
done as a matier of convenience, and it was as' if the defendants
Nos. 1 to 8 had paid in the amount of their bid and had then
with defendants 4 to 6 recovered the amount due under the decree,
and we have no hesitation, on the facts of the suit before us, in
holding that article 62 applies. The money was received by the
defendants for the plaintiff’s use, The decision in Mahomed
Wahib v. Mahomed Ameer (1) supports us.

It is urged thatsection 10 of the Limitation Act applies, and that
there is really no period of limitation for sucha suit as the present.
It is clear, however, that section 10 only applies to express trusts
and not to circumstances such as those of the present suit.

It is also pleaded that if the money claim be held barred by
time, then the court ought to give the alternative relief, i.c.
possession of a one-fourth shave in the property. In the first place
we must point out that, though the plaintiff has appealed, she has
not appealed on this point at all. In the next place we fail to see
that she is equitably entitled to a one-fourth share in the property.
She was not a co-decree-holder, nor did the defendants Nos. 1 to 8
pub the decrce into execution to recover only a sum of money in

(1) (1908) L, L. R., 32 Cale,, 527,
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the whole of which the plaintiff had a one-fourth share. The money 1915
recoverable by the decree included the costs of the suit and ~ — " b =
execution proceedings. The property was purchased for a sum of ®.

NATM-UR-
money greater even than the full amount of thedecree. Moreover, wyises Ben

in equity the defendants were entitled to recoup to themselves
the costs incurred in obtaining the succession certificate. Moreover,
the amount due under the decree was set off only in part against
the money due from the defendants, purchasers, under their bid
ab auction. The purchase was made on behalf of only three oi
the decree-holders and not on behalf of all.

We, therefore, hold that the plaintiff has no cause of action to
recover a one-fourth share in the property.

The plaintiff was entitled to recover a one-fourth share in the
decretal debt after deduction of all expenditure incurred legiti-
mately by the defendants in recovering the debt. She waited for
s1x years and nine days after the date of the sale before she sued,
though her right had been admitted, and has only herself to blame
for the result of her own delay.

The suit is barred by limitation. We allow the appeal and dis-
miss the suit with costs in both courts.

- Appeal allowed.
Before My, Justice Tudball and Mr. Justice Rafig, 1915
HAR PRASAD (DerENDANT) 0. SUKHDEVI KUNWAR (PraINtiee)*, FPebruary, 2,

Will--Construction—Bequast in favour of two drotlers—Legalees to take in
egual shapes—Tenancy in common or joint tenancy.

A Hindu who had been adopted made a will authorizing his wife to make
an adoption, and in case she failed to do so, leaving his property to his two
own brothers < in equal shares.”! Hegld that the brothers fook as tenants in
common and nob as joint tenants, Gopiv. Jaldhara (1) followed, Mankamna
Eunawar v Balkishan Das (2) distinguished, Jogeswar Narcin Déo v. Ram
Chandra Dutt (8) referred to.

TaE facts of this case were as follows i—
Oue Anand Behari Lal had three soms,» Har Prasad, Ganga
Prasad and Gur Prasad. G’ur Prasad was adopted by a cousin of

#First Appenl No, 242 of 1918 from a decree of Jotemdra Mohan Bose,
Additional Subordinate Judge of Mainpuri, dated the 1Tth of May, 1913,

{1) (1910) I.L. R, 38 All, 41, ~ (2) (1905) L L. R, 28 AlL, 88,
(3) (1886) L. L. R, 98 Cale,, 670.



