
bound to pay to the plaintiffs compeusation for such exclusive 1896 
use and enjoyment. Kobebt"

The next ground that has been raised before us on behalf of 
the defendants is one as to interest. The Court below has allcwed v. 
the plaintiffs interest at the rate of 12 per cent, per annum from 
the end of each year. "W a think that -andei' the cirourastances of 
this case, having regard especially to the facb which appears upon 
the evidence, namely, that the plaintiffs also are in possession of 
certain lands (the area or situation is not clear), it would
not be right and proper to give the plaintiffs interest npon the 
compensation allowed at the high rate of 12 per cent, per annum.
W e reduce the interest to 6 per cent, per annum.

These are the only points that have been raised and discussed 
before us by both sides ; and they being disposed of, the result 
would be that the appeal o f the defendants No. 329 should be 
dismissed, except as regards the rate of interest; -while that of the 
plaintiffs (No. 349) should be partially allowed, it being decreed 
that save and except the claim for the years 129S and 1296 (from 
Assin to Cheyt) the plaintiffs will be entitled to recover compen­
sation from the defendants for the rest of the period comprised 
in the suit, with interest at tho rate o f 6 per cent, per annum 
from the end of each yeart

The parties will be entitled to their costs in proportion, to the 
amounts decreed and disallowed.

H. w .
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Before Mr. Justice Ohose and Mr. Justice Gordon,

AGHOEB NATH OHUOKEBBUTTY a s d  ak o t h e k  (Sh&xmivm) v.
EAM CHUBN OHUOKEKBUTTY a s d  a h o t h b k  ( D b f e n d a n x s . )  9 I89ff

Execution,—Sale—Purchase, lypleader, o f clients interest—Dutt/ of pleader— S8.
(Jode o f Civil Pvooednre [Act X 1 7  o f  13S3), mtio-nS17—Sj>ecifio E dief 
A c t ( I o f  m 7),seation 43 .

At a sale in execution o f  a decree againat the piaintiffs, the pleader who 
hud acted for th': piiiiutiiTd i>uruli-.iKi,'d their property with his own jaoney, but 
in the name o f Lis’ imiimrrir, iiud £ov u very inadequate sum.

® Appeal from Original Decree No. 197 ofi 1894 against the decree o i 
Bahu Karunamoy Baneijee, Subordinate Judge o f Midnapore, dated the SOtb 
June 1894.



1896 Plaintiffs tliereupon brought the suit against the defendants (the
-----------------plottdei’ and his naoliurrir) for a doelaration that the ploader-defendaat, iii so

"^NAam pui'o^iasitig, was a trustee oa tbeir bohalE ; for an order direcluig the dofend-
CiiuoKEa* roconvey the property to the plaintiffs, aud for other relief.

BDTTr At the time of filing tha suit, possession of the land sold had not been

R am ^Giiuen anybody.
ClinoKBB- nfJirming the deoiaion oE the Subordiiiate Judge, that the suit was

BUTTY. not barred, having regard to the ease made in the plaint, by section 317 of
the Code o f  Civil Procedure (Act XIV  of 1882).

Beld, also, that section 42 o f the Specific Relief Act (I o f 1877) waa 
BO bar to the suit.

ITeld, also (on the meritB), that the pleader could not, according to equity 
and good oonaeienoe, retain for his own benefit the property so purobasod by 
him.

In  execution of a decree for rent against tlie plaintiffs, a 
certain di/rputni anelial o f tlieirs was adverciMed for sale. They 
bad appointed the defendant No. 1 and others as thoir pleaders 
■under a mhdatnamah in the following terms :—

“ 3?or the purpose of filing petitions, &o., for adionrning the sale, we 
appoint Babu Modhoo Sudan Dutt, Babu Rain Churn Chuolierbutty, Babu_ 
Soshae Bhuson Sircar, and Babu Hari ProBunno Mozumdar, pleaders of this 
Court, as pleaders on our belialf, and we promise and declare that any of 
the pleaders, being present in (Oonrt) will file and sign petitions for time, 
make arguments and otherwise manage the case, &c., and put in and take 
hack money by giving receipts or eign applications for time ; and whatever 
acts are done by him in connection with this execution case shall bo admitted 
and accepted by us. To the above eJfect we execute this vakalatmimh. 
Dated the 12th June 1893.

AOOEPTE0.
(Sd.) Ram Churn Oiiuokkubutty, 

Pleailet\
The IStli June 1SD3.

The property was put up for sale on the 21st August 1893 ; tlia 
sale, however, was not concluded then, but was resumed on the 
following day, when only two persons made bids, viz., the clerk 
of the decree-holder’s pleader and the defendant No. 3 who 
was bidding on behalf of the defendant No. 1. The property 
was eventually knocked down to the defendant No. 2 for Rs. 990, 
tho amount due to the decroe-holder being Es. 800. The 
plaintiff subsequently applied under section 174 of the Bengal 
Tenancy Act for an order cancelling the sale ; but their applica­
tion was refused. They then, on the 17th February- 1894.
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filed tbis suit for a declaration that the defendant No. I  189S
purchased the property as trustee for the plaintiffs ; for aii order MHunis~ 
directing the dafeudauta to re-convey tlio propevty to tlie 
pluiutifts tipon tlio plaiutiffs paying them tUe purcliase-money -Bvrn
aud sncli compensation as the Court might thiuk ju s t ; and for Ohties 
other relief. , On0@JfER-

B U T T Y ,
The plaintiffs set «p a contract by the defendant No. 1, 

whereby he agreed to purchase the property at the sale for 
Es. 800 or 350, should the sale not exceed that amount, and 
to return the property to the plaintiffs on their paying him the 
pni’chase-money, iogether with some compensation, or to consent 
to the cancellation of the sale tinder section 174 o f the Bengal 
Tenancy Act. They alleged also that at the sale the defendant 
stated that he was purchasing on behalf of thQ plaintiffs, and so 
induced other persons not to hid, and thereby pnrchased tha 
property for a small price ; that they subsequently offered the 
defendant the purohase-money aud compensation, Es. 1,039-8-0 in 
all, \’7hich he refused; that he advised them to apply under 
section 174 of the Bengal Tenancy Act for an order cancelling 
the sale ; that they did so apply, but their application was refused ; 
and that the marliet value of the property in suit was;
Es. 9,233-8-1, and its yearly income Efs. 923-5-3.

The defendant in his w itfen  statement denied the allegations 
on the plaiiit, and stated that he was engaged as a pleader by the 
plaintiffa only to make applications for postponements in that 
particular execution case, although in hia evidence he admitted 
that at the time of the sale he was the plaintiffs’ only pleader, 
and that his intentioii from the very first was to return the 
property to the plaintiffa upon receiving the purchass-monsy and 
adequate compeuisation. He pleaded also that scction 317 of the 
Code o f Oivil Procedure was a bar to this suit.

The Subordinate Judge held that that scction was no bar to 
the su it; and that although the plaintiiJs had not proved a distinct 
contract with r, 'li r,;- fl;.'- ■■■■I; .m r f  'I,.- property, yet
there was an .i-1- ."■•■■■: -'i ' > ■ l.-.n. ■; ' '  ■■ parties. In
that view o ' ;li - ■■■■■; !:■ :i.,-:■> a ■;• (■■ ii-'ng that the
defendant purchased the property for the plaintiffs, and directed 
a rc-convoyaneo to the plaintiffs within a month, upon their
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1890 P^'jing the (3efenc!ant the purohase-money and Ea. 150 as
compensation.

N a th  The defendant appealed.
^BUTT?* Advocate-General (Sir G, 0 . Paut), Dr. Mash BeJiari

GJiose, Babu Saroda Charan Mittm, Batu JBidhu Bkusan 
CirooitEB- Gangoohj, and Babu Sarat Chandra Dutta for the appellant.—

BUTTY, jj j execution proceedings, the pleader’s duty is to watch Ms 
client’s interests up to the time o f sale, but no further. It is not 
his duty to be present at the sale, unless expressly retained to do so- 
The vakalatnamah limits the duties o f the pleader, in this case, 
to filing petitions for postponing the sale. Therefore at the time 
o f sale the defendant was not the plaintififs’ pleader, and was at 
liberty to purchase the property for himself.

The lower Oourt finds that the contract set up by the plaintififs 
was not proved- But even taking their own statement o f it, then 
the defendant agreed to purchase the property for the plaintiffs, if 
it sold for a sum not exceeding Es. -350 ; but the price did exceed 
that amount. The Subordinate Judge was not justified in finding , 
an -understanding between the parties after holding that no 
contract was proved.

Again, this is a suit brought against a certified purchaser on 
j;lie ground that he has bought for some other pei'son, and, there- 
foroj by section 317 of the Civil Procedure Code it will not lie.

Besides, tho suit is a mere declaratory suit, and by section 42 
of the Specific Relief Act, such a suit is not maintainable. A 
mere declaration cannot benefit the plaintiffs ; they must claim 
something further, e.g.  ̂ recovery o f possession. [ G h o se , J.— But 
I  see that at the time o f filing the plaint possession o f the land 
had not been given to anybody, so that the plaintiff could not ask 
for possession ; but he prays for a re-conveyance and for other 
relief.] Even so, the suit would still be barred under section 317 
o f the Code.

Moreover, such a purchase by the pleader is a valid one. In the 
ease o f Nundeeput Mahta v. VrquJiart (1) the judgment-debtor’s 
vakeel purchased the property jointly with the decree-holder ; and 
such purchase, although it was declared to be improper, was not 
set aside.
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Even anatfcoraey, if he is not acting as an attorney forliis client 1896
on a partionlar occasion, may throw off that character and exercise a &hobe

Ms independent rights— v.  Chamhsrs (1 )  ; but a Talcil is Nath
^  °  ^  ^  U H U O E E B -

an advocate, and no more. In his case there is nothiQg hke the b d t t y

confidential relationship that exists between a solicitor and Ws CHtrnH 
client. It might be thought that section 292 o f the Civil Procedure ChuokeR' 
Code is against the defendant, but that section applies only to an 
attorney on the Original Side o f the High Court. A  pleader is not 
an officer of the Court in such a sense as to debar him, nnder that 
section, from purchasing as the defendant has purchased— Alagiti- 
samiv. Ramanathan (2), “  A  solicitor is under no positive disabili­
ty to purchase from his client ; yet where the confidential relation 
subsists, and the transaction is impeached, he must be able to prove 
its fairness ”  (3), and “  except in cases of undue influence resulting 
from other professional connections, the rule does not extend to 
prevent a purchase by a solicitor o f his client’s propei'fcy in respect 
to which he has not been professionally employed, or to prevent his 
purchasing by auction his client’ s propertj% if  he has not acted for 
him professionally in respect to the sale”  (4).

Babu Mlmadlml Bose for the respondents.— Even though the 
contract relied on by the plaintiffs is not strictly proved, it is clear 
that there was an understanding to a like effect between the pirties.
The defendant admits in his evidence that his intention all along 
was to return the property. The real wording o f the vahalatnamah 
is “  for the purpose of adjourning the sale and others,”  for 
other purposes ; and that is clearly an authority to do every­
thing in the execution case. It cannot be said that the defendant’s 
duties and obligations ceased at the time o f sale, especially in 
view o f the defendant’ s admission that at that time he was the 
plaintiff’s only pleader. I  do not contend that he is by any law 
expressly forbidden to purchase, but he must not pnt himself in 
a position where his interest conflicted with his duty, and he 
should have informed his client that he intended to bid— Sxib- 
barayudu v. Kottaya (5).

The defendant either knew the value o f the property or he did
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189C not know ifc. If  lie kuew it, he was aware tliat lie was getting tlie
property for about one-tentli of its valuo ; if he did not know the

N a t h  -value, lie was presumably buying for tlie plaintiffs. Had the
BDTTY property been sold for an adequate price, the plaintiffs would

E «r *CauRN benefit of i t ; but it  lias been knocked down
CirocKEE- for a grossly inadequate sum to the defendantj the plaintiffs’

BDTTY. figout, and lie is the only person io bcneifit by the sale. His
purdiaso is not ore that a Court of equity and good conscience 
would uphold.

The Advocate-GGUoral in reply.

The judgment of the Court (G h osb  and G oedon, JJ.) was as 
follows t—

The facts of this case are shortly those :—
The plaintiffs, Aghore Nath Chuck or butty and Trailakbya 

Nath Ohuckerhutty, were judgment-debtors in a certain decree for 
rent obtained by the Administrator-General of Bengal. In due 
course, the deerea-holder applied for the execution of his dooreo, 
and the property which forms the subject-matter o f this suit was 
advertised for sale. The judgment-debtors, the plaintiffs, appointed 
the defendant No. 1, Earn ('hum Ohuckerbutty, as their pleader 
io lo o f after the execution case on their behalf. On the 21st 
August 1893, tho property in question was put up for sale. Cer­
tain bids were then offered on behalf of the decree-holdsr’s pleader. 
The sale, howeyer, was not concluded on that day. It was resumed 
on the next day, namely, the 22nd A ugust; and on that day, it 
would appear upon the bid papers, that the bids were confined to 
two individuals, the decree-holder’ s pleader’s clerk anjthe clerk 
o f Ram Churn Ohuckerbutty, the defendant No. 1. Tho doeree- 
hoUor’s clerk’s bid wont up to E,s. 800 only— an amount just suffi­
cient to cover tho amomit due to the decree-holders ; aud the pro­
perty was knocked down to Ram Churn’s clerk for Ks. 990. 
Subsequently, an application was presented on behalf of the judg- 
inent-debtors under the provisions of section 174 of tho Bengal 
Tenancy Act for tho purpose of having this sale set aside, but the 
application was rejected, because the Court (rightly or wrongly) 
found that the deposit which had been made by tho judgment- 
debtors was insufficient. Thereupon, tho present suit was instituted
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on the 17tli February 1894, to Lave it declared that imdev the 1896
p u r o h a s G  which was made by the defoadant No. 1 in the henaini 
of his clerk, the defendaut No. 2, he acquired no title as against Nath

tlio pkintilFs ; that in the matter of the purchase he was merely a 
trustee for the plaiutilfs ; and that, therefore, he should be called v,
upon to recoavey the property lu  question to the plaaiitiffs upon CnucKEB-

payment by them of the purchase-moiiey with such compensation bdtiy.
as the Court might think just and proper.

The plaintiiFs, in support o f their case, alleged that about 
the time of the sale there was a contract between the plaintiff's 
agent and the dol'endnnt No. 1, their pleader, to the effect 
that he (the jdeader) should purchase the property at the 
sale with his own money, and that upon payment by the 
plainiiifs of the purcliase-money, with some dhamti or coraponsation, 
the property slioxild be returned to the plaintiffs ; that at the time 
of the sale the defendant No. 1 declared that he was pnrchas- 
ing the property for the benefit of the plaintiffs ; and that by reason 
of this declaration that he made, he managed to purchase a 
very valuable property for a very inadequate price ; that sabse" 
queutly the amount of the purcbnse-money that the defendant 
had paid, with a certain amouiit as dkaraii (compensation) was 
offered to him, but he (the defendant) advised that an apjjlication 
had better be made to the Court tiiider section 174 of the Bengal 
Tenancy Act to have tlie sale cancolled ; that acting upoir that 
advice, a petition was presented which was opposed by the defend­
ant, and ultimately disallowed by the Court. And the plaintiffs 
assorted in their plaint that “  as defendant No. 1 being plaintiff’s 
pleader, purchased the highly valuable property at a low price by 
treachery and fraud, no right can accrue to him thereby, and the 
plaintiff’s right cannot be impaired thereby. At law and in equity 
his purchase is invalid and inoperative as against the plaintiffs, 
and he should be considered to have purchased as trustee for the 
plaintiffs.”

The , answer to this ease was a complete denial of the allega­
tions made in the plaint, though the defendant No. 1 in his 
evidence on oath stated that from the very first he had the in­
tention o f returning the property in quostiou to tlie plaintiffs, 
if they paid him the purchaso-monoy with adoq^uate componsation.
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1896 It was further pleaded on behalf o f tlie defeadants that the suit
' Nations was barred b y  reason o f  the provisions o f  section 317 of the

OnnoKBa Procedure.
b u tty  The Subordinate Judge has held that the provisions of section

„  317 of the Oodo o f Civil Procedure do not operate as a bar to the
EAM GiIUEK 1 1 • r, 1

Chhokeb- maintenance o f the su it; and in regard to the merits o f the oasa
BUT'xy. come to the conclasion that, though there -was no distinct

contract between the plaintiffs’ agent and the defendant No, 1 
as to the purchase that was to be made by him at the auction 
sale, and though the defendant xJo. 1 could not be charged with
any positive fraud, yet there was an understanding come to be­
tween the parties to the effect that the property should be return­
ed to the plaintifFs, i f  they paid him back the purchase money 
with some profit. The Subordinate Judge, in view o f the con­
clusion that he arrived at, has made a declaratory decree to the 
effect that the defendant No. 1 purchased the property for the 
plaintiffs, and has directed that the defendants do reconvey 
the property in question to the plaintiffs within a raontlt, itpoa 
the receipt o f Rs. 990 plus Rs. 150, which he regards as suffi­
cient compensation to the defendant No. 1, and that the plaintiffs do 
tender this amount to the defendants within fourteen days from 
the date of the decree; and that in case the defendant No. 1 
refuses to accept the said amount, the plaintiffs do deposit the same 
in Court ; and that defendant No, 1 do return the property in suit 
to the plaintiffs within one month on receipt o f the money.

Against this decree the defendants have appealed to this 
Court; and on their behalf it has been contended by the learned 
Advocato-Ganeral, in the first place, that the suit is barred by rea­
son of the provisions of section 317 of the Code o f Civil Procedure ; 
and that thb defendant No. 1 having been put into possession o f 
the property under the sale, it was not open to the plaintiffs to 
ask for a bare declaratory decree; what they should have 
asked for was consequential relief, that is to say, a decree for 
the recovery o f possession. It has further been contended 
upon the merits that the contract set up by the plaintiffs in their 
plaint not having been proved in the opinion o f the Court below, 
the suit should have been dismissed ; and it has generally been 
argued that upon the facts of the case the plaintiffs are not entitled 
to any relief.
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Now, with regard to the contention raised before us that this 1896 
suit cannot be maintained, having regard to the provisions o f  sec- Aohorb” "  
lion 317 o f the Code, it seems to us that there are two answers to „  NathLiHtJCKER-'
it. In the first place, the true remedy that has been asked for in b u t t t  

this case is not against the certified pnrciiaser, the defendant No. 2, Ohbiih 
but against the defendant No. 1 ; and in the second place, the suit OHtrcKEK- 
is not upon the ground that the purchase was made by the defeu- 
dant No. 1 “  on behalf ”  of the plaintiffs, though, no doubt, his 
case is that it was for the benefit o f the plaintifis. The policy o f the 
law, as embodied in section 317, evidently is to check benami pur­
chases, where one person, under a secret understanding with another, 
allows the name o f that person to appear as the ostensible purchaser, 
the money employed in the purchase being his, and the beneficial 
title in the property so purchased being in him. Here, the plaintiffs’ 
case is that the purchase was made by the defendant No. 1 with his 
own money, but for the benefit of the plaintiffs, and that ikat 
individual, the defendant N o. 1, having managed to purchase the 
property at an inadequate price by means of treachery and fraud at 
the time of the sale, he must be taken to have made the purchase 
as trustee for the plaintiffs. In this view o f the matter it seems to 
us that section 317 o f  the Code o f Civil Procedure can have 
no application to this case.

Then aa regards the other question of law raised, namely, whe­
ther the plaintiffs are entitled to maintain the suit merely for a de­
claratory decree, without asking for any consequential relief, it 
appears that on the date the plaint was presented, the defen­
dant No. 1 had not obtained possession o f the property purchased 
by him ; and, therefore, the only possible remedy that was open to 
the plaintiffs to ask for was a declaratory relief. He, however, did 
ask for a consequential relief, the only consequential relief he was 
then in a position, to pray for, which we pointed out in the course of 
the argument, namely, that the defendant be directed to reconvey 
the property in question to the plaintiffs. That being so, wa 
overrule this point also.

Then, as regards the inorUfi of this appeal, we must confess 
that the ease is not alr.ogciher free from difficulty, but having given 
the facts our best consideration, we think that there can be no 
dottbt that about the time of the sale there was an understanding
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1896 between tlio plalutife’ agent aud tlio defendant ISfo. 1, iliat if tlic
A g h o e e  latter should be able to pitrohaso tlie property at tbe sale, he would,
Cif̂ oKSR- payment by tlie plaintiffs to him of the purchasa-

r.uTTY money, with some compensation, return the property to tlia
E «t CntTRN plaiiitifFs. W e agree in tho view that has been expressed by the' 

C h c o k e k -  Subordinate Judffo that no precise contract seems to hare beon
BUTTY outerod into, at any rate such a contract has not been proved ; but 

there can be no donbt, having regard to certain facts to -wliich -vve 
shall presently'refer, that there was an understanding of the cha­
racter alleged, and which the Subordinate Jndgo has accepted as 
true,— an understanding which tho defendant No. 1 seems to ha?e 
acted upon from the very first to the last.

Now, it will be found upon the record that tbo application that 
was presented on behalf of tho plaintiffs for sotting aside the sale 
■under section 174 of the Bengal Tenancy Act, was made on the 
18th September 1893. A  week before that date, that is to say, on 
iha 11th September, a plaint Avas presented on behalf of 
the defendant No. 1 in the Civil Court for the recoveuy- 
of a certain amount of money said to bo due to him, 
against tho plaintiffs. Upon the same date that this plaint 
was presented, an application was made on behalf o f tho 
defendant No. 1 for the attaohrncnt of this very property before 
judgment. This petition is not upon tho record, but we have it 
upon the evidence of tho defendant No. 1 himself that it was so ; 
and what appears to us to be a very significant fact is that he caus­
ed the property in question to bo attached for tho satisfaction of 
his claim as the property of tho plaintiffs.

Now, the conduct of the defendant No. I  iir this connection 
can be compatible with one theory only, aud that theory is, 
that at the time when the purchase was made, and when 
this petition for attachment was presented, it was well 
im(ierstood that the purchase was for tho benefit of tho 
plaintifts. Tho defendant No. 1, however, attempted to get 
over tho difficulty by suggesting, if  not distinctly alleging, 
an erroneous fa c t ; and that fact is, as appeal's from his evidence at 
page 76 of the paper-book, that tho petition for attachment was 
made when the plaintiffs’ application, for setting aside the sale was 
pending in the C ourt; but that is not true. As we have already 

mentioned, the application under section 174 was not made until a
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week after the presontation o f tlio plaint iu the boiirl suit, ami 1896
from the date when the petition for attaehmeut before judgment ..aghohe
was presented. N ath

ClIlJOKEE-
I f  there bo any doubt as to the precise time at whieh eotty 

the said petition for attachment was made, one has only to Ram Giiubn 
refer to what the defendant No. 1 himself states. He says as 
follows: “  I  do not remember ■vvhetboi* I attached the mehal in
dispute iu execution of the decree obtained by me in the bond suit 
against these plaintiffs then says, “  1 think I caused the said mehal 
to be attached. The mehal was then standing in my mohurir Ram 
Gobiiid’s name ; and the plaintiffs’ application for setting aside the 
sale was pending. It was on that account that I kept the disputed 
mehal attached in execution o f my decree, 1 attached previous 
to judgment along with the filing of the plaint.”  W e hare then 
another significant fact, as appears upon the evidence of Ramdin 
Bhultacharjee, the pleader on behalf of the clecree-holders. He 
says as follows : “  Ram Churn Babu said to me, ‘ you are bid­
ding to the ruin of my client ; i.e., he talked with me in a way so 
as to dissuade me from bidding. Ha said: ‘ I f  you hid and purchase, 
my client will be ruined.’ He said to mo to that effect. He did not 
tell me for whom he was bidding. But his client’s man having 
been with him, and from his acts and words it appeared to me 
clear that he was bidding for his client.”  Later on, he says : The
bidding continued even after Earn Ohum Babu had told me as above.
I  bid up to about Rs. 3,000. The Administrator-Goneral’s claim 
was about that amount, and Ram Churn Babu objected 
to the bidding. I  did not therefore give higher bids.”  la  
cross-examination he repeats the same story. He says: “  On 
arriving at the place o f sale, Ram Churn Babu said to mo, ‘ You are 
bidding for and purchasing the property to the ruin of my 
client,’ and words to this effect he spoke twice or thrice.”

No w if this evideirce can be acoepted, and we might here mention 
that the Subordinate Ju.dge has acoepted it as true, there can be no 
doubt as to what actually occurred. On tho pvovio;i-i dny, bids 
had gone up to Rs. 125. It has just been I'.ii'l, iij donhi, wheduir 
on that day the defendant No. 1 was present, i t  would rather 
appear that the plaintiffs’ agent was then negotiating with tho 
decree-holder’s pleader for getting a postponment of the sale.
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189G He, fhe plaintiffs’ agent, was evidently in hopes of the concession 
asked for being granted, and it ia quite possible ttat \Yhea the 

Nath sale was commenced on the 21st August, neither the plaintiffs’ 
DnTTY '  pleader nor their agent was actually present.

Ram CHTjas evening or on ihe morning of the next
C huokee- dajf, the fact that the property -would he put up to sale on 

BUTTY. communioaied' to the defendant No. 1 ; and on
the 22nd August, wheii the sale was resumed, both the deoree- 
holder’ s pleader’s clerk, and the clerk of the defendant No. 1, 
acting on behalf o f their respective employers, offered bids; 
and the biddings, as already mentioned, were confined to these 
two persons only. At that time, the defendant No. 1 attempted 
to dissuade Eamdin Bhuttaoharjee from bidding at the sale, 
pleading the cause of his clients. Ho does not seem to have 
been much impressed with, the persuasiou in the beginning ; 
for evidently he was determined to bid up to the amount 
o f the decree; but’ the moment that amount was reached, he 
refrained from bidding any further; and he swears that he 
did so on account of the persuasion of the defendant No. 1. 
Now, what is the result that followed? The result was that 
the defendant No. 1, the pleader for the plaintiffs, succeeded 
in purchasing the property in question for the small sum of 
Rs. 990— a sum far far below its proper price.

The question then arises, whether, in the circitmsianees under 
which the defendant No. 1 succeeded in purchasing the property, 
he can be entitled to maintain his purchase to the prejudice of the 
plaintiffs.

Now, referring to the Da/caZatetwnaZi, under which the defendant 
No. 1 was engaged in the matter o f this execution case on behalf 
of the plaintiffs, it would appear that he was appointed “  for the 
purpose of filing petitions, for adjourning the gale, Ac.,”  and 
the document states ;—

We appoint Babu Madhu Sudan Dutt, Babu Bam Ohum Chuokerbufty, 
Babu Shoslii Blmsan Sarkar and Babu Havi Praaunuo Mo’zumdar, pleaders of 
tliis Court, as pleaders on our behalf, and wa promise and declare tliat any of 
tile pleaders being pi'eBeat in Coart will iile and sign petitions time, &o., 
mako argumentfj and otlierwiBO manage the case, &o., and put in and talce 
back money by giving reoeipta or sign applications for timo ; and whatevei' 
acts are done by him in coaaecUon witJi tins execution case shall be admitted , 
and accepted by na,” &o.
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So that this pteailor was appointed to do evoryfclilng ou belialf o f  1896
liis clionts, the plaiiitiffri, in coimeotioa with the osecutioa ease, and agiiobb

tlio dofeadaut No. 1 in hia evidence distiao.tly ailinifcs that tip to the1 1 1 ii p 11 OHlTCKBH-
tiiiie of the sale he was aodiig as fche sole pleader on benali or cbe butty

two judgment-debtors. That being the case, it seems to us tlmt unonn 
it would he acting iu vi&lation o f  all rules o f eq^uity and good Ciiijckek-
conscienee, i f  we wore to hold that the defendant No. 1 is
entitled to maintiiiu his purchaiiQ to the detriment o f  the plaiatiffs.

W e  think that the view o f the facts and o f  the law that has 
l56on accepted in the case by the Court below ia co r re c t ; ami that, 
ia the circumstances as disclosed by the record o f  the case, tho 
only decree that the Subordinate Judge could hare properly made 
was tho decree that ho did make, namely, that the plaintiffs shoxild 
be entitled to obtain a reconvoyanoe o f  the property from the 
defendant on cortaiu terms, those terms being that they shonld 
repay to the dofendanfc No. I the purchase-monay paid b y  him, 
with 15 per cent upon that amount, as compensation within a certain 
time fixed.

W e accordingly affirm that decree.
In  regard to the costs o f this appeal, we think thaC liaving 

regard to the fivct that the plaintifls have beon unable to prove the 
precise contract set by  them, each party should bear his own costs 
in this appeal ; and we may mention that that was tho course 
adopted b y  the Sabordinata Judge iu the matter o f the costs in 
his Court.

Tho result is that this appeal is dismissed, but without costs.
H. W. Appeal dismissed.

Before Sir W- Comet' PeClieram, Kt.^ Chief Justice, and Mr. Justice Ravipini.

TABAK CHUNDEB BEN (Jwdomekt-bebtom) v. GYANADA SUNDARI
(DEOftTjE-iioLDEit.) March 10.

Limitation Act o f 1S77), Schedule II, Artiele V/O, clause 4—AppUaation 
to witlidvaw a pending proceeding for  exeouiion with learn to institute another 
— Code o f  Civil Procedure (Act X I V o f  1S82), section 373— Step in aid 
o f execution o f a decree.

An application to ‘ ' I. ’ . . " i . ;  f execution, with leave
® Appeal from A,.;-. "  , :■ i. ;0 ■, ' against the oi'der o£

G. K. Deb, Esq., Officiating Distiict Jutlge of Dftcoa, dated the 25th ol!
April 1895, affirming the order o f Babu J. 0. Mittor, Bubordinato Jadge ot 
that District, dated tho 8th of Soptcmber 1894.
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