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Before Sir Henry Richards, Knight, Clief Juslice, and Justéce Sir Pramada © 1014
Charan Banerjs. * December, 4.
MANGAL SEN awp orames (Prainrrrs) v. MUHAMMAD HUSAIN ixp -
ANOTHER {DEBFENDANTS)¥
Contract—Privity of contract —Right of third partiss to sue an covenant in lease.

Where on a lease of gertain muafi land the lessees undertook, as between
themselves and their lessor, to be responsible for the payment to the zamindars
of certain sums which the muafidar was primarily bound to pay, it was held
that the zamindars could not enforce this covenant by suit against the lessess.
Erwaja Muhammad Khan v, Husaini Begam (1), Touchs v. The Metropolitan
Railwey Warehousing Company (2) and Debrarayan Dutt v. Chunilal Ghose (8)
distinguished.

Tuis was an appeal under section 10 of the Letters Patent
from a judgement of a single Judge of the Court. The facts of
the case appear from the judgement under appeal, which was
as follows :—

«Qn the two issues remitted by my learned predecessor the court below
has found, in regard to the first, that a sum of Rs. 790 cash, was recovered
by the defendant No. 3 from the defendants Nos. 1 and 2 in respect to the years
in suit; and on the second issue, it has also come o a finding, but it seems to
me that that issus does not arise and requires no dacision in this appeal, The
facts of the case may bs very briefly stated as follows, The village im
question consists of 2 paffis: one 6 biswa paitéi and the other 14 biswa patli.
It is held revenue-free. In the land which constitubes’ the- village thera
are two classes of proprietary rights, the so-called =zamindari and ihe
so-called muafidasi, The zamindar is a person to whom the muafidar
has to pay 10 per cent. of his collections in the ocase of cash rents and
9 geers per maund in the case of remt payable in kind, The person in
possession is the muafidar. Tho sole right therefore of the zamindar in this
village is to recover the above mentioned dues from the person in possession.
How this right arose, it is impossible to say on the present state of the record.
Phere is no evidence on the point at all. The present plaintiffs have acquired
the zamindari rights, i.e., the right to recover the 10 per.kcent. from the
person in possession. They have also aoquired the 6 biswa patli of the so-
called muafidart rights, As owners of the zamindari rights they have -sued
to recover the 10 per cent. dues from the owner of the 14 biswa paild on the
collections made in tespect to that patii for the years 1316 and 1817 F, The
owney of this patli gave a lease thereof to the defendants Nos. 1and 3, The
j,)lzuintiﬁ impleaded them as defendants, By the terms of their lease,
these first two defendants agreed with the defendant No.3 to pay fo

the zamindar his hag-i-samindari, The courts below have given a decree
against the first two defendants, holding that they were bound by their
contract with defendant No. 8 to pay the hag-i-zamindari to the plainfiffs,

'* Appeal No, 19 of 1914, under section 10 of the Letters Patent,
(1) (1910) I L. R, 82 ALL, 410. (2) (1871) Lv R., 6 Oh, App,, 67%
. {8) (1918) L. L. R, 41 Calo,, 137,
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The plea laken on second appeal is that thers was no privity of contract
between the plaintiffs and defendants Nos. 1 and 2 ; that the hag-i-zamindari
in question is not a charge upon the land ; thab there cannut be said to be a
covenant running with the land, and that, therefore, the plaintifis were not
entitled to a decree as against the lessess, though they may havs been
entitled to oas as against defendant No. 3, the lessor. In the case of a con-
tract the ordinary rule is that a person who is no party to it, though entitled
to a benefit under it, cannot enforce il. There are certain exceptions to this
rule, though they are rare. There being a total absence of evidemce as to
how the %ag-i-zamindari arose, it is not shown that the zamindar's dues are a
chargs upon the land, and it is impossible to say that there is any covenant
runnipg with the Jand which would bind the transferess. In the present
case, the plaintifis being no party to the confract between defendants Nos. 1
and 2 and defendant No, 8, they are not entitled to enforce that confract as
against the former. Morally, no doubt, tha ‘appellants are bound to pay to
the plaintiffs, and it is this moral duty which the,courts below have attempted
to enforce by their decrees, It seems to me impossible in the eircumstances
of the case to give the plaintiffs a decree as against -the defendants Nos. 1
and 2. The mere saving of multiplicity of suits is not a sufficient ground to
give the plsintifis a decree against a person who is not liable to them in law,
It has been suggested that the court migh't make the defendant No, 3 a party
to this appeal and give the plaintiffs a deoree as against him. The unforty.
nate part, however, is that plaintiffs were content with the decree given by
the court of first instance as against only defendants Nos. 1and 2. These
two defendants appealed. The defendant No. 8, who was exempted in the
fivst instance, was no party to the appeal in the oourt below. It is impossible,
thérefore, to make him a party to the present appeal though there cannot
be any doubt whatsoever that he is liable to the plaintiffs. for the amount due
to them and could not rid himself of that liability by granting a lease to the
other two defendants, I, thervefors, allow the appeal and set aside tho decree
of the courts below, In the circumstances, however, the parties to this appeal
will pay their own costs throughout,”’

The plaintiffs appealed.
The Hon'ble Dr. Tej Bahadur Supru, for the appellanti—

The general rule is that a contract can be enforced only by
a person who is & party to it. But whete a contract is entered
into between two persons for the benefit of a third person that
person is entitled to sue ; Kh'waya Muhammad Khan v. Husaing
Begam (1). That case wasin point. Certain money was to be
given to the plaintiff by her father-in-law who had entered into
a contract with her father to pay the money. Their Lordships
of the Privy Council decreed her- suit holdmg that Tweddle v,
Atkinson (2) did not apply to India. The same view ‘was taken

(1) {1900) L L. R., 83 AL, 410. . (2) (1861) 1 B, and B,, 899,
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at Caleutta in & case where a debtor had transferred his liability

toa third person. Debnarayan Dutt v. Chumilal Ghose (1).
In the prosent case the lessees had executed a kabuliat promising
to be “ responsible for zamindari dues.” o

. Olaims like these were based upon equitable grounds and
equity was in favour of the plaintiff. He then referred to and

discussed Gregory and Parker v. Williams (2), Touche v. Metro-
politan Railway Warehousing Company (3) snd Jahandar

Baksh Mallsk v. Rym Lal Hazrah (4).

Mr. B. E. O'Conor, for the respondents :—

A person who is not a party to a contract cannot sue. Unless
he accepts all the rights and liabilities under the confract he
cannot bo said to be a cestut que trust. In the cases cited the
benefit accrued to the plaintiff and he accepted the benefit. In
the company caso the contract was accepted by the company and
so the company was held liable. In the Calcutta case the plaintiff
had acknowledged the transferee from fthe debtors to be his
debtor. Unless special circumstances are proved the case cannot
be taken out. of the gemeral rule. No such circumstances are
proved. The general rule is, therefore, applicable. .

The Hon’ble Dr. Tej Bahadur Sapruw, in reply :—

Acceptance on the plaintiff’s part was quite immaterial,
and even ifit was necessary, the mere fact that the plaintiff
brought this suit against the lessecs showed that he aceepted the
defendants to be his debtors. ‘

RicHARDS, C. J., and BanERT1, J.—This appeal arises out of
a suit in which the plaintiffs claimed zamindari dues. They made
defendants to the suit a certain muafidar and also two lessees from
the muafidar, It isadnitted that the zamindars were entitled to
dues (though not the amount claimed) from the muafidar. Under
the terms of the lease the other defendants, that is to say, the lessees
from the muafidar, undertook to pay the zamindari dues. The
plaintiffs mainly claimed against the lessees but stated that for
the sake of precaution the muafidar was also made a defendant
and that if they were not entitled to a decree against the lessees
they might have a decree against him.  The lessees (the

(1) (1918) L. L. R, 41 Cale., 137,  (3) (1871 L. R. 6.0h. App,, 671
{2) (1817) 8 Mer., 582, ’ (4): (1920) LL.R., 87 Calo,, 49, .
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respondents to the present appeal), pleaded, first, that they were not
liable to the plaintiffs, inasmuch as they had never entered into any
contract with them, and, secondly, thab if they were at all liable
the dues were not as claimed by the plaintiffs. The court of first
instance granted a decree against the present respondents exemp-
ting the muafidar. The respondents appealed, with the  result
that the decres of the court of first instance was confirmed. The
plaintiffs preferred no appeal against the dismissal of their claim
against the muafidar. In second appeal to this Court the decrees
of the courts below were set aside and the plaintiffs’ suit dismis-
sed. Against this decree the plaintiffs have preferred the present
Letters Patent Appeal. The only point to be decided is whether
or not under the circumstances of the present case the plaintiffs
were entitled to sue the defendants, the lessees.. It is admitted
that there was no privity of contract. It isalso admitted that
the respondent’s lability (if any) is under the terms of their con-
tract with their lessor, the muafidar. In our opinion the learned
Judge of this Court was correct.in the view he took.

The learned advocate on hehalf of the appellants contends
that wherever there is a contract under which a third party may
obtain a benefit, he is entitled to sue upon that contract just as
fully as he could do if he had been a party to it. We think that

- such a proposition is altogether too wide. [n the present case it is

pretsy clear that if the plainiiffs thought it was to their advan-
tage they might even haverefused to recognize the respondents
as the persons liable to pay their dues, Wemay also point out
that in many cases it would be extremely inconvenient that parties
should be sued by persons who were no parties to the contract.
On the strict words of the present contract the lessees as between
themselves and their lessor were liable to pay the “ zamindari
dues,” and yet we find that there is a difference of opinion between
the plaintiffs and the respondents as to what these dnes were.
The plaintiffs never agreed to accept the respondents as the
persons to whom they would look for the payment of their dues.
They mever in any way altered their position in consequence of
the conbract which the respondents entered into with their lessor.
We think there can be no doubt that the general rule is that a

- party cannot make another person liable upon a contract to whish
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the suing party was not privy. There are no doubt exzceptions
to this rule. We think that it may fairly be said that in all such
cases as the defendant would be liable ina ‘“ Court of Equity "
the courts in this country should hold him liable. But we do
not think that the present is a case in which a “Court of Equity”
could grant the plaintiff relief. The case of Khwajoe Muham-
mod Khan v. Huseini Begam (1), has heen cited In that case
there was a marriage arrangement between the defendant and

the father of the plaintiff whereby the defendant agreed to pay .

Rs, 500, 2 month to the plaintiff and charged certain property
with the payment of the money. It was held that the plaintiff,
although no party to the contract, was entitled to énforce it. At
page 413 of the report their Lordships of the Privy Council say :
“ Here the agreement executed by the defendant specially char-
ges immovable property for the allowance which he binds
himself to pay to the plaintiff; she is the only person beneficially
entitled under it. In their Lordships’ judgement although no
party to the document, she is clearly entitled to proceed in‘equity
to enforce her claim.” .

The case of Touche v. The Metropolitan Bailway Ware- .

housing Company (2) was also quoted. There the plaintiff had
done work at the instanzs of a promoter of a company. The
articles of the association provided that in certain events the
sum of £ 2,000 would be paid to one of the promoters for the
plaintiff who had done the work. It was held that the plaintiff
could get the money from the company. A copy of the articles
of association had been sent to the plaintiff, he had done the work
and the company had got the benefit of his labours.

In the case of Debnarayan Duft v. Chuntlal Ghose (8),
it was also held that the plaintiff, though not a party to the
arrangement between the defendant and the third party, was
entitled to be paid a sum of Rs. 300 and interest. At page 142

the facts of the case are briefly stated by the learned Chief

Justice :—“On the 22nd of July, 1899, defendants Nos. 1to 4
‘borrowed from the plaintiff a sum of Rs. 300, and by way of
gecurity for this they gavé 2 personal covenant by a regissered
(1) (1920) T L. B, 32 All, 410,  (2) (1871) L. R, 6 Ch, App., 671,
(8) (1918) I L, B., 41 Cale,, 187, T
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bond and also purported, though inefféctually, to create a charge
by deposit of a pattah relating to immovable property. Tnterest
was paid upon this bond up to the 18th of April, 1903, and on the
18th of August, 1903, defendants 1 to 4 executed a registered instru-
ment of transfer of all their property, movable, and immovable,
to defendant No. 5 for a sum of Rs. 2,000, becoming thereby, as the
plaintiff describes it, ‘ rightless.” This Rs. 2,000 was not all paid in
cash, but there was the provision and declaration in the kabale that
out of this consideration money of Rs, 2,000, amongst other things,
the sum of Rs. 830 due to the plaintiff should be paid by the
defendant No. 5. On the very same day there was an arrangement
between the plaintiff and defendans No. 5, under which the liabi-
lity of defendant No. 5 under the firansfer was acknowledged
and accepted, and either then or in connection therewith this
patteh was handed over to defendant No. 5.”

It is clear that in all these cases the plaintiff had an * equity "
which would always have been enforced by an English Court of
Equity.’ The facts of the present case, as already pointed out, are
quite different. We think the view taken by the learned Judge
of this Court was correct and we dismiss the appeal with costs.

' Appeal dismissed

Before Mr. Justice Chamier and Mr, Justice Piggott.
RAM DULARL (Poatyrier) v BALAK RAM anxp ANoTHER (DzraNpANya)
Ezecution of deeres—Atwachment of undivided share ¢n house ~Condilional dacree
for partition pending atiachment— Purchase of Judgement-debtor’s share by
decres-holder — Decree-holder not entitled to benefit of decree for partition,

A decree-holder atitached in execution of his deerse his judgement-debtor’s
undivided share in a house. Pending the attachment the judgement-debtor sued
for partition of the house and obtained a decree for separate possession of her
share conditional on payment of Rs. 237 intc court, The decrece-holder then
brought to sale the share allotted to his judgement-debtor, and, baving paid -
into court the Rs. 287 which the judgement-debtor had omitted to pay, asked
for delivery of possession of the specific share purchased, '

Held that, whether or not the decree-holder might ultimately be entitléd to
the full benefit of the deeree for partition in favour of his judgement.debtor on’
payment of the sum of Rs,.287, all he scquired by his purchrge was a right

* Second Appeal No, 134 of 1914, from & decres of F' 8. Tabor, District
Judge of Shahjahanpur, dated the 12th of November, 1913, confirming a decree

of Gokul Prasad, Subordinate Judge of Shahjahan_pux, dated the 13th of :May.
1918, ‘



