
Before Sir Henry Biohards, Knight, Chief Justice, and Justice S ir Framada ■
Char an Banerji. Decemhsr, 4,

MANGA.L SEN and othejes (PLiiNTiFra) v. MUHAMMAD HUSAIN iUD — -------------
AKOa?HER (D b PEHDANTS)*

Contract—Privity of contract —Bight of third parties to sue on coveMit in lease.
Where on a lease of certain rauafi land the lessees undertook, as between 

themselves and their lessor, to be responsible for the pajnnent; to the zamindars 
of certain sums which the mnafidar was primarily bound to pay, it was Jield 
that the zamindars could not enforce this covenant by suit against, the lessees.
Khioaja Muhammad Khafi v. Susaitii Begam (1), Tou6h& v. The Metro;poliian 
Eailway Warehousing Company (2) and Dehnarayafi Dutt v. Ohtcnilal Qkose (3) 
distinguished.

T h is  was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Court. The facts of 
the case appear from the judgement under appeal, which was 
as follows:—

“  On the two issues remitted by my learned predecessor the cour̂ i below 
has found, in regard to the firsts that a sum of Rs. 790 cash, was recovored 
by the defendant No. 3 from the defendants Nos. 1 and 2 in respect to the years 
in suit; and on the second issue, it has also come to a finding, but ifc seems to 
me that that issua does not arise and requires no dacision in this appeal. The 
facta of the case may ba ■?ery briefly stated as follows. The village in 
question consists of 2 jpattis: one 0 biswapaW* and the other 14 biHwa ^atti.
It is held revenue-free. In the land which constitutes' the village there 
are two classes of proprietary rights, the so-called zaiaindari ând the 
Bo-callod muafidafi. The zamindar is a person to whom the muafidar 
has to gay 10 per cant, of his colleotions in the case of cash rents and 
2 seera per maund in the case of reat payable in kind. The person in 
possession is the mua/idar. The sole right therefore of the zamindar in this 
villagQ is to recover the above mentioned dues from tha person in possession.
How this right arose, it is impossible to say on the present state of the recoEd*
There is no evidence on the point at all. The present plaiatififs have acquired 
the zamindari rights, i.e., the right to recover the 10 per _cent, from the 
person in possession. They have also acquired the 6 biswa paiii of the so- 
called muafidari rights. As owners of the zamindari rights they have sued 
to recover the 10 per cent, dues from the owner of the 14 biswa patti on the 
collections made in respect to that patti for the years 1316 and 1317 F. Tha 

of this patti gave a lease thereof to the defendants Noa. 1 and 3. The 
plaintiff impleaded them as defendants. By the terras of their lease, 
these first two defendants agreed with the defendant No. 3 to pay to 
the zamindar his }iag-i-mmindari. The courts below have given a decree 
against the first two defendants,holding that they were bound by their 
contract with defendant No, 3 to pay tha hag'i-aamindmi to the plaintiifs.

* Appeal No. 19 of 1914, under section 10 wf the Letters Patent.^
(1) (1910) I. I j. B „ 33 AIL, 410. (2) (1871) L. B., 6 €Ii. App,,

(3) (1913) I. <tl -Oalo„ 137.
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The plea Laken on second appeal is that there was no privity of contract 
between the plaintifia and defendants Nos. 1 and 2 ; that the hag-i-zamxndari 
in question is not a charge upon the land ; that there can n o t be said to be a 
covenant running with th e land, and that, therefore, the plaintifis were not 
entitled to a decree as against the lessees, though they may have been 
entitled to oae aa against defendant No. 8i the lessor. In the case of a con
tract the ordinary rule is that a person who is no party to it, though entitled 
to a benefit under it, cannot enforce it. There are certain exceptions to this 
rule, though they are rare. There being a total absence of evidence as to 
ho-w the h a q - i-x a m in d a r i arose, it is not shown that the ziamindar’s dues are a 
ohai'gB upon the land, and it is impossible to say that there is any covenant 
running with tie land which would bind the transferees. In the present 
case, the plaintifis beiug no party to the contract between defendants Nos. 1 
and 2 and defendant No. 3, they are not entitled to enforce that contraot as 
against the former. MoraIly.no doubt, the'appellants are bound to pay to 
the plaintiffs, and it is this moral duty which the|courts below have attempted 
to enforce by their decrees. It seems to me impossible in the circumstances 
of the case to give the plaintiffs a decree as against the defendants Nos. l  
and 2. The mere saving of multiplicity of suits is not a sufficient ground to 
give the pMntifis a decree against a person who is not liable to them in law. 
It has been suggested that the court might make the defendant No. 3 a party 
to this appeal and give the plaintifis a decree as against him. The unfortu
nate part, however, is that plaintiffs were content with, the decree given by 
the court of first instance as against only defendants Nos. 1 and 2. These 
two defendants appealed. The defendant No. 3, who was esempted in the 
first instance, was no party to the appeal in the court below. It is impossible, 
therefore, to make him a party to the present appeal though there cannot 
be any doubt whatsoever that he is liable to the plaintifis. for the amount due 
to them and could jaot rid himself of that liability by granting a lease to the 
nthertwo defendants. I, therefore, allow the appeal and set aside the decree 
of the courts below. In the circumstances, however, the parties to this appeal 
will pay their own costa throughout.”

The plaintiffs appealed.

The Hon’bie Dr. Tej Bahadur Sapru, for the appellaat 

The general rule is that a contract can be enforced only by 
a person 'who is a party to it. But where a contract is entered 
into between two persons for the benefit of a third person that 
person is entitled to sue ; Khwaja Muhammad Khan y. ffm a im  
Begamil). That case was in point. Certain money was to be 
given to the plaintiff by her father-in-law who had entered into 
a contract with her father to pay the money. Their Xordships 
of the Privy Council decreed her suit holding- that Tweddl& Y. 
Atkinson (2) did not apply to India. The same view was takea 

(1) (1910) I. L. R., 83 Ali., 410. , (2) {186J) 1 B. and S., 898.



at Calcutta in a case where a debtor had transferred hia liability . 1914
fco a third person. DebTiardyan Dutt r, Ohumldl Ohose (1). g~
la  the preseat case the lessees had executed a kabuliab promising »•
to be “ responsible for zamindari dues.”

Claims like these were based upon equitable grounds and 
equity was in favour of the plaintiff. He then referred to and 
discussed Gregory and ParJeer v. Williama (2), Touche v. M etrO '
•politan Railway Warehousing Oomjpany (3) and JaJiandap 
Baksh M illik  v. B<im La,l Bazrcth (4).

Mr. B. E. O'Gonor, for the respondents ;—
A  person who is not a party to a contract cannot suei XJnleag 

he accepts all the rights and liabilities under the contract he 
cannot be said to be a cestwi qm  trust. In the cases cited the
benefit accrued to the plaintiff and he accepted the benefit. In
the company case the contract was accepted by the company and 
so the company was held liable. In the Calcutta case the plaintiff 
had acknowledged the transferee from the debtors to be his
debtor. Unless special circumstances are proved the case cannot 
be taken out - of the general rule. No, such circiimatanocjs aro 
proved. The general rule is, therefore, applicable..

The Hon’ble Dr. Tej Bahadur Saprw, in reply ;-—
Acceptance on the plaintiff’s part was quite immafcerial,

and even i f  it was necessary, the mere fact that the plaintiff 
brought this suit against the lessees showed that he accepted the 
defendants to be his debtors.

RroHAEDS, C. J., and B a n eRJI, J.—This appeal arises out of 
a suit in which the plaintiffs claimed zamind.iri dues. They made 
defendants to the suit a certain mua/idar and also two lessees from 
the muafidar. It is admitted that the zamindars were entitled to 
dues (though not the amount claimed) from the muajidar. Under 
the terms of the lease the other defendants, that is to say, the lessees 
from the muafidar, undertook to pay the zamindari dues. The 
plaintiffs mainly claimed against the lessees but stated that for 
the sake of precaution the mv,afldar was also made a defendant 
and that if  they were not entitled to a decree against the lessees 
t hey might have a decree against him. The lessees (the

(1) (1913)I. L. B., 41 Oal0., 137.. (3} (1871) L. B. 6 Oh. App„67L
(2) (1817) 8_l4et.. 582, (4), (191Q) 87 Oalo.,^9^ .
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1914 respondents to the present appeal), pleaded, first, that they were not 

M i^ r T to  liable to the plaintiffs, inasmuch as they had never entered into any 
M0HAMMA.D them, and, secondly, that if  they were at all liable
HxjsA.ur. the dues were not as claimed by the plaintiffs. The court of first

instance granted a decree against the present respondents exemp
ting the muafidar. The respondents appealed, with the result 
tba1> the decree of the court of first instance was confirmed. The 
plaintiffs preferred no appeal against the dismissal of their claim 
against the mwifi.dar. In second appeal to this Court the decrees 
of the courts below were set aside and the plaintiffs’ suit dismis
sed, Against this decree the plaintiffs have preferred the present 
Letters Patent Appeal. The only point to be decided is whether 
ox not under the circumstances of the present case the plaintiffs 
were entitled to sue the defendants, the lessees., It  is admitted 
that there was no privity of contract. It is also admitted that 
the respondent's liability (if any) is under the terms of their con
tract with their lessor, the mucbfidcbr. In our opinion the learned 
Judge of this Court was correct, in the view he took.

The learned advocate on behalf of the appellants contends 
that wherever there is a contract under which a third party may 
obtain a benefit, he is entitled to sue upon that contract just as 
fully as he could do if he had been a party to it. We think that 
suoh a proposition i.s altogether too wide. In the present case it is 
pretty clear that if the plaintiffs thought it was to their advan
tage they might even have refused to recognize the respondents 
as the persons liable to pay their dues. We may also point out 
that in many cases it would be extremely inconvenient that parties 
should be sued by persons who were no parties to the contract. 
On the strict words of the present contract the lessees as between 
themselves and their lessor were liable to pay tBe “  zamindari 
dues,” and yet we find that there is a difference of opinion between 
the plaintiffs and the respondents as to what these dues were. 
The plaintiffs never agreed to accept the respondents , as the 
persons to whom they would look for the payment of their dues. 
They never in any way altered their position in consequence of 
the contract which the respondents entered into with their lessor. 
We think there can be no doubt that the general rule is that a 
party cannot make another person liable upon a contract to wbinh
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the suing party was not privy. There are no doubt exceptions 
to this rule. We think that it may fairly be said that in all such 
cases as the defendant would be liable in a Oourt of Equity ”  
the courts in this country should hold him liable. But we do 
not think that the present is a case in which a “ Oourfc of Equity” 
could grant the plaintiff relief. The case of Khwaja Muham
mad Ehfin V . Husaini Begam (1), has been cited In that case 
tihere was a marriage arrangement between the defendant and 
the father of the plaintiff whereby the defendant agreed to pay 
Rs. 600, a month to the plaintiff and charged certain property 
with the payment of the money. It was held that the plaintiff, 
although no party to the contract, was entitled to enforce it. At 
page 413 of the report their Lordships of the Privy Council say: 
“ Here the agreement executed by the defendant specially char
ges immovable property for the allowance which he binds 
himself to pay to the plaintiff; she is the only person beneficially 
entitled under it. In their Lordships’ judgement although no 
party to the document, she is clearly entiitled to proceed in*equity 
to enforce her claim.”

The case of Touche v. The Metropolitan JRailway Ware- 
housing Gompany (2) was also quoted. There the plaintifi had 
done work at the instance of a promoter of a company. The 
articles of the association provided that in certain events the 
sum of £ 2,000 would be paid to one of the promoters for the 
plaintiff who had done the work. I t  was held that the plaintiff 
could get the money from the company. A  copy of the articles 
of association had been sent to the plaintiff, he had done the work 
and the company had got the benefit of his labours.

In the case of Debndrayan Butt v. Ghunilal Ghose (3), 
it was also held that the plaintiff, though not a party to the 
arrangement between the defendant and the third party, was 
entitled to be paid a sum of Rs. 300 a,nd iateresb. At page 142 
the facts of the case are briefly stated by thd learned Chief 
Justice : — On the 22nd of July, 1899, defendants Nos. 1 to 4 
borrowed from the plaintiff a sum ofEs. 300, and by way of 
security for this they gave a personal covenant by a registered

(1) (1910) T. L. B„ 32 All., 410. (2) (1871) L, R., 6 Oh; App., 6T1,

(3) (1913) I. L. R., H  Calc,, 137,

im

MiHQAt, SbK
tf.

M o h a m m a d

H u s a i h .



120 THE INDIAN LAW REPORTS, [VOlj. XXXYII.

V.
Muhajum ad

HofiAnr.

I9i4. bond and also purported, though ineffectually, to create a charge 
wa-wbat, Ruiw by deposit of a pattah relating to immovable property. Interest 

was paid upon this bond up to the 13th of April, 1903, and on the 
18th of August, 1903, defendants 1 to 4 executed a registered instru
ment of transfer of all their property, movable, and immovable, 
to defendant No. 5 for a sum of Rs. 2,000, becoming thereby, as the 
plaintiff describes it, ‘ rightless.’ This Rs. 2,000 was not all paid in 
cash, but there was the provision and declaration in the Jcahala that 
out of this consideration money of Rs, 2,000, amongst other things, 
the sum of Rs. 330 due to the plaintiff should be paid by the 
defendant No. 5. On the very same day there was an arrangement 
between the plaintiff and defendant No. 5, under which the liabi
lity of defendant No. 5 under the transfer was acknowledged 
and accepted, and either then or in connection therewith this 
pattah was handed over to defendant No, 5.”

It  is clear that in all these cases the plaintiff had an “ equity ” 
which would always have been enforced by an English Court of 
Equity/ The facts of the present case, as already pointed out, are 
quite different. We think the view taken by the learned Judge 
of this Court was correct and we dismiss the appeal with costs.

Appeal dismissed

3914
J>6c6wber, 3,

Before Mr. Justice Ghamier and Mr, Juitice Piggott,
SAM DULARl (PDS.TirxiPF) o. BALvK RA.M and ASfoTHBft (DaE'EiisrDANTB) « 
£!xecution of decree—Afiachment of undivided ihare in hotine -Gondiiional decree 

for partition pending attachment—Pur chase of judgement-debtor’s share by 
decree-hof-der ~ I) acres-holder not entitled tolenejit of decree for partition.

A decree-holder attached in esQcution of his decree his judgement-debtor’s 
undivided share in a house. Pending the attachment the judgement-dehtor sued 
for partition of the house and obtained a decree for separate possession of her 
share conditional on payment ofBs, 237 into court. The decree-holder then 
broTiglit to sale the share allotted to his judgGment-debtor, and, having paid 
into cQuut the Us. 237 wliich the judgemant-debfcoi’ bad omitted to pay, asked 
for delivery of posfsession of the specific share purchased.

Seld that, whether or not the decree-holder might ultimately ha entitled to 
th,a fuU benefit of the decree for partition in favout of his judgexnent»debtoi: on 
payment of the sum of Bs. .237, all he acijuired by his purchase waa a right

*  Second Appeal No, 134 of 1914, from a decree of S, Tabor, District 
Judge of ShshjahanBur, dated the X2Lh of November, 1913, confirming a deoree 
of Gokul Prkad, Subordinate Judge of Shah-jahanpas, dated the I3ti), oi May,


