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any notice of the charge, or that there was anything to lead him to
suspect that the flag was being sold subject to a continuing charge
for an annnity. On the contrary Babu Ram’s own action in allow-
ing the biré and the books to be sold separately from the flag
suggests that he intended that the flag, the birt and the books should
all be sold free of the charge for the annuity, for the flag without
the &irt and the books will produce no income. For these reasons
we are of opinion that the flag held by the appellant was sold to
him free of the charge for the annuity and thab the respondent Babu
Ram is estopped from contending the contrary. Wo allow the appeal
and dismiss the suit as against the appellant with costs throughout.
Appeal allowed,

REVISIONAL CIVIL.

Bsfore Mr, Justice Chamier and Mr. Justice Piggoti.

SHEO HARAKH (Poaryeirr) v. RAM CHANDRA (Durmypant)., ¥

Act No X1Iof 1887 {Bengal, N.-W. P. and Assam Civil Courts Aot), sections
91 and 92-—Notification by the High Court authorizing appeals from Munsifs

to be “ preferrod to 7 Subordinate Judges—Jurisdiction,

Hold that where tho High Court in the oxereise of powers conforred upon
it by secsion 21 (1) of the Bengal, North-Western Provinces and Assam Civil
Courts Act, 1887, issued o nobificntion that appeals from the decrecs of any
partioular Muusif should be * profarred to ’ the courl of Bubordinate Judge
nrmed ot dosignnied therein, the Subordinate Judge in question had power
not merely 0 rcosive Buch apponls bub alse to hoar and docide them. Sohan
ZLal v. Buldeo Pershad (1) approved,

- Tam facts of this case appear from the following order of
reference to a Division Bench ;—

“ SunpAr Lap, J—This application for rovision raises & very important
guestion of law. The pluintiff in this ense filed o suis in tho conrl of the Munsif
of Mirzapur who on the 218t of July, 1918, docreed tho cluim. Tho dofendant
preferred an appenl against the said decrea to tho court of the Subordinate Judge of
Mirzapur on the 30th of August, 1918, Tholearned Subordinate Judge prooeedod
to hear the case and on tho 215t of November, 1913,decrecd the appeal, dismissing
the plaintif’s elaim, Mr, Shiva Dayal Singh has filod this applicntion for revisi on
againgb the said decres, and the point that he has taken and pressed in rovigion
ig that the learned Bubordinate Judge, in the absence of an order of tho Distriot
Judge transferring the appeal to him for disposal, had no jurisdietion to heor the
appeal. Under sestion 21 of the Bengal Civil Courts Aot, appedls from deorecs

# Civil Revision No. 84 of 1914,
{1) (1903) 7 Q. C,, 8al,
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of Munsifs lie to the District Judge. Under clause (4) of bhat section the High
Uourt may, with the previous sanction of the Liccal Government, diract by notifi-
cation in the Official Gazette, that appozls lying to the Distriet Judge under
sub-section 2 from all orany of the deeraes or orders of any Munsif shall be
preferred to the court of such Subordinate Judge as may be mentioned in the
notificabion,and the appeals shall thereapon be preferred sceordingly.” In this
case,on the 25th of April, 1913, the High Court,with the sanction of Laaal Govern.
ment, had notified that appeals from decrees of the Munsif of Mirzapur were (o
be preferred to the Subordinate Judge of that distriet. Mr. Shiva Dayal Singl
has argued that that notification only enabled the Subordinate Judge to recsive
the appeals and did not give him any authority to hear the appeals im the
abgenee of an order under seetion 22 of the same Act. Tho question, no doubt,
isnat frecfrom difficulty. Butinmy opinion when right fo prefer an appeal

+ to the Subordinate Judge is given, and the Subordinate Judge is thus made
the appellate court : it is to him that the appsalis to be preferred, and he is
invested with full powers o hear and dispose of the appesls, In these provine
ces many years ago the District of Jaunpur, as it is now, was part of the
Benares distriot, and a Subordinato Judge used to bs posted to hear cascs ab
Jaunpur. Under a similar section which cxisted in Act VI of 1871, the Subordi-
natie Judge of Mirzapur, being similarly empowered, used to hear and dispose of
all appends without any order of transfer. On the crestion of a District Judge-
ship at Jaunpur thore was nofurther oceasion in the N.-W, Provinces touse
the provizions of this section, Bimilar provisions exist in the Punjab Civil
Courts Act and in the Oudh Civil Courts Act as well, and I am informed thab
without orders of transfer under section 22 or the correspondingsections, cases
are hoard and disposed of by Subordinate Judges empowered under clinse (4)
of section 21 of thoe Act. The question is, however, one of considerable impor-
tance in view of the fact that in many districts in these provinees there are now
Subordinate Judges empowered to recoive appeals p:éferred to them. I, thore
fore, refar this case o a Bench of two Judges.

Munshi Sheo Dayal Sinha for the applicant :--

Under clause (2) of section 21 of the Bengal Civil Courts Act,
appeals from decrees of Munsifs lie to the District Judge. By
virbue of the notification issued under section 21 (4) the appeal
could only be preferred or filed in the court of the Subordinate
Judge. Thereis no provision by virtue of which it could be
disposed of by the Subordinate Judge. From clawse (3) -of the
section it would appear that “ preferred to ” means nothing
more than “ be received by. ” 1t does not mecessarily connote
- the power o decide the appeal. In the absence of any express

provision conferring jurisdiction upor the Subordinate J udge
to decide the appeal it must be taken that he had no such juris-

diction.
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Pandit Uma Shankar Bajpad (for Munshi Newal Kishore),
for the opposite party ==

If the applicant’s interpretation of the word ¢ preferred ” be
correct, then the result will be that an app2al which is preferred
t0 2 Subordinate Judgs will rest undecided in his court for ever ;
for it can neither be disposed of by him nor can it be tr ansforrbd
to another court. Bacause under scetion 22 a District Judge can
transfer to o Subordinate Judge only those appeals which are
pending hefore the former. If the very limited interprctation
which i3 sought to be pub by the applisant bo held correet then it
can equally well be said that sesblon 21 does nowhere distinetly
say that the District Judge is to decide the appesls filed in his
court. ‘The obvious intention is that the appeals are to be decid-
ed by the courts to which they are preferred. The similar section
18 (8) of the Oudh Civil Courts Act has been so interpreted.

CraMmigg J.—This application for revision raises a curious
question upon which, so far as we are aware, there has not heen
any decision of this Court. The plaintiff in this case filed a suit
in the court of the Munsif of Mirzapur who in July, 1913, decreed
the claim. The dsfendant preferred an appeal against the.
Munsif’s decres to the court of the Subordinate Judge of Mirzapur.
The Subordinate Judge proceeded to hear the appeal and in Nov-
ember, 1918, allowed it and dismissed the plaintiff's suit. This
is an application for revision of the order of the Subordinate
Judge on the ground that the Subordinate Judge, in the absence.
of an order of District Judge transferring the appeal to him for
disposal, had no jurisdiction to hear it.

Under seation 21 of the Bengal Civil Courts Act appeals from
decrees of Munsifs lic to the District Judge ; but under sub-

- section (4) of that section the High Court may, with the previous

sanction of the Local Government, direct by notification in the
Official Gazette thab appeals lying to the District Judge under
sub-section (2) from all or any of the decrees or orders of any
Munsif shall be preferred to the court of such Subordinate Judge
as may be mentioned in the notification and the appeals shall there-
upon be préferred amorchnfrly It appears that on the 25th of
April, 1913, the High Court with the sanction of the Local Govern-
ment directed by notification in the Official Gazette that appeals
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from the decrees of the Munsif of Mirzapur should be preferred
to the Subordinate Judge of that district. On bebalf of the appli-
cant it is contended that the notification enabled the Subordinate
Judge to receive such appeals, but did not give him any authority
to hear them in the absence of an order under section 22 of the
same Act. Section 22 is the section which empowers a District
Judge to transfer to any Subordinate Judge under his administra-
tive control any appeals pending before him from decrees or
orders of a Munsif. According to the argument presented on
behalf of the applicant, an appeal, which has been preferred
under a notification issued under sub-section (4) of section 21 of
the Act, is pending before the District Judge and therefore, may
be transferred by him to any Subordinate Judge under section
22 of the Act. Speaking for myself I cannot accept this conten-
tion. It appears to me that after an appeal has been preferred
to the court of the Subordinate Judge it is pending in that court,
and I find much greater difficulty in holding that section 22
enables the Distzict Judge to transfer such an appeal pending
before himself, than in holding that the Legislature intended that
an appeal preferred to a Subordinate Judge under such notifica-
tion should be disposed of by him. An exactly similar ques-
tion arose in Oudh in 1903. In the Oudh Civil Courts Act,
(XIII of 1879) there is a provision similar to section 21, sub-
section (4) of the Bengal Civil Courts Act. Under section 18,
sub-section (3), of the Oudh Ast, the Judicial Commissioner may
from time to time with the previous sanction of the Lozal Govern-
ment direct by notification in the OTizial Gazette that appeals
from all or any of the decrees or orders of any Munsif shall be
preferred to such Subordinate Judge as may be mentioned in the
notification and the appeals shall thereupon be preferred aczording-
ly. It will be noticd, that there is a slight differen~e betwcen
the language of the Oudh section and the language of section 21
of the Bengal Civil Courts Act, and it has long been the practice
in Oudh to insert in the notification under section 18, sub-section
(3), the name of the Subordinate Judge to whom the appeals are
to be preferred. Whether this was necessary or not may be open

to doubt ; but the difference between the langnage of the two

sections does noy affect the question which we have to decide in
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this case. In the case of Sohan Ll v. Baldeo Pershad (1) the
late Mr. Scott and I held that a Subordinate Judge to whom
appeals are preferred under a notification issued under section
18, sub-section (3), of the Oudh Act has jurisdiction to dispose of
them, I am of the same opinion still. Hundreds, if not thou-
sands, of appeals have been disposed of by Subordinate Judges in
Oudh from the year 1878 upto the year 1903 on the assumption
that they had jurisdiction to dispose of them, and since 1908 on
the strength of the ruling to which I have referred. I have no
doubt that the appeal in she present case was rightly disposed of
by the Subordinate Judge and I would dismiss this application
with costs.

Piggorr, J.—I concur both in the order proposed by my
leatned colleague and generally in the rcasoning on which it is

‘based.  The only substantial argument in support of this appli-

cation seems to be that there is nothing in section 21of the Bengal
Civil Courts Act which expressly lays it down that a Subordinate
Judge to whom an appeal has been preferred under sub-section
4 of that section is to hear and to dispose of the same, To this
it seems to me almost sufficient to reply that neither does the Act
ill question contain any provision that a District Judge, to whom
an appeal from a decrec or order of a Munsif lies, under sub-section
(2), of section 21, shall proceed to hear and dispose of the same.
I turn to the Code of Civil Prozedure to ascertain what a Court
has to do to which an appeal has been preferred, and I find under
rule 9 of order XLI that certain endorssments arc to be made
on the memorandum of appeal and the appeal is to be registered.
Then power is conferred on the appellate court to dismiss the
appeal, if it thinks proper to do so, without sending notice to the
court from whose decrec the appeal was preferred and with-
out serving notice on the regpondent. After this follow rules
laying down the procedure to be followed when a day is fixed
to hear the appeal and notice of the same is issued to the respon-
dent. It is presumed throughout that the court to which an
appeal has been preferred shall do each and all of these things.
The question before us in the present case, narrowed down to its
ultimate limits, is, what should the Subordinate Judge of Mirzapur
(1) (1908)7 0. C,, 321.
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have done when this appeal was preferred to him ? What he

has actually done, is to follow the procedurc laid down in cxder
XLI of the Code of Civil Procedure and eventually to dispose

of the appeal. The applicant’s contention is that he shovld either ©

have submitted the memorandum of appeal to the District Judge of
Allahabad for an order of transfer, or have referred the matter to
the said District Judge for the same purpose. There is cerbainly
nothing in Act No. XII of 1887 which authorizes a Subordinate
Judge to do anything of this sort, and I concur without hesitation
in the opinion expressed by my learned colleague that it would be
a scvere straining of the language used to say that this appeal,
when it had been preferred to the court of the Subordinate
Judge of Mirzapur, was ipso fucto pending before the District
Judge of Allahabad. It seems to me altogether simpler to hold
that the Legislature in drawing up the Civil Courts Act presumed
that a court to which an appeal was lawfully preferred would, in
the absence of any order of transfer from a superior court, proceed
t0-hear and dispose of the same.
» Application dismissed,

APPELLATE CIVIL.

Before My, Justics Chamicr and Mp. Justice Piggoit.

RUPAN SINGH (Dmrewpant) v, CHAMPA LAT, (Priixrirw) axp

MUSAMMAT BAGESRA anp orHERS (DErFBNDANTS.)*

Aot No. IV of 1882 (Transfer of Property Act), section 72— Mortgage—Right
of mortgagee in possession {0 oharge for repasvs and addilions tothe morigaged
property.

During the subsistence of » mortgage of a house, the morigagee being in
possession, a portion of the house, consisting of a kacheha xoom, fell down. The
mortgagee replaced this at a costof Rs, 147-6, making it pacca. But he then
procecded to add without the consent of the mortgagor an upper storey at o
cost of Rs. 118 and a stair-case costing Rs, 46-8-6, and, on suit by the mortgagor
for redemption, he claimed o right to add ths varioms sums sa spent to tho
principal mortgage money, which was Rs. 400.

Held, that the mortgagee’s claim could only be allowed in so far as it fell
within the terms of section 72 of the Transfer of Property Act, 1882, and it was
allowed as to the first item, but nob as to the upper storey or the staiv.case.

# Second Appeal No. 1023 of 1918, from & decree of B, J, Dalal, District
Fudge of Benares, dated the 6th of May, 1918, modifiying a decree of Kali Das
Banerji, Mungif of Benares, dated the 8rd of July, 1912
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