
M I S O B L L A N B O U S  C I V I L .  i s u
November, 8.

B efore Mr. Jusiise Chamie-r a%d Mr. Justice Tiggott.
PAOHKAURI EAIJT and asothbr (Petitionees) w. BA-M ,'^HILA.WAN 

OH AUBE (OppogiTB paeiy ).*
Civil Procedure Code (1908), order I ,  ru le 10— Parties~-Competence o f court 

to add parties in  second appeal.
Held tbat tho High Court cannot in second appeal add a peKou as a party 

imlesis such person was a party to i}he appeal befoire the lower appellate court, 
notwitbetanding that ho was a party to the suit in the court of first 
instance, Chunni L a i v, L a la  B am  (1) followed.

Tsa facts out of which this application arose are as follows 
The respondent sued to set aside a sale deed by which his father 

had transferred certain property to the appellant. His contention 
was that he along with his father and elder brother constitu­
ted a joint Hindu family and his father had no jight to 
alienate joint family property without any legal necessity. Hia 
elder brother was an attesting witness to the sale deed and was 
impleaded as a defendant. The plaintiff respondent himself was a 
minor at the time of the sale.

The court of first instance (Munsif of Gorakhpur) allowed the, 
claim, holding that no legal necessity was proved, and set aside 
the sale deed. The appellant appealed to the lower fappellate 
court, but failed to make the elder brother a party to the appeal.
His appeal was dismissed by the lower appellate court. In second 
appeal a ground was taken that the share of the elder brother 
should have been charged with the purchase money and the 
present application was made to bring him on the record as a 
respondent.

Mr. Shamnath Mushran (Mr. Jawaliar Lai Nehru with him), 
for the applicant

The court had power under order XLI, rule 20, to bring the 
elder brother on the record. Faya Matatliil Appu  v. Kovamel 
Amina  (2). The case of Chunni y . Lala Bam  (1) was opposed to 
this view. But the provisions of order XLI^ rule 38, were quite new 
and gave power to the court to do everything which the lower 
appellate court could have done. The elder brother was Interested 
in theresnll of the appeal, and the lower appellate court could ewn

»  MiscsllaUQOuB application In Soeoncl Appeal lilo, 922 of I9l4.
(1) (1893*) I. L. Bb., 16 AIL, 5. (2) (1890) I, 19 Mad., 151.
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1914 now bring him on the record. No question of limitatioti arose 
when the court took action under order XLI, rule 20, old section 
559; Bindeshri Naih v. Oanga Scbtan Sahtb (1). I f  the question of 
limitation was out of the way there was no feason why this Court 
should n6t exercise the power.

Munshi Parmeshwobf Dayal, for the opposite party

This Court could only implead a person who was on the record 
of the lower appellate court. It could not add in second appeal 
a party who was not a party in the lowef appellate court; 
Ghunni v. Lala Bam (2). It was the fault of the other side that 
the elder brother was not on the Jecord before the lower courts. A 
new point was taken in the appeal for the first time. Limitation 
had barred the right as against him now ; Ram Matan OhuaJcer- 
hutty V. Jogesh Ohandra Bhattacharya (3). No decree could be 
passed against him, and if no decree could be passed against him 
ib was no use bringing him on the record. The provisions of 
order XLI, rule 33, did not apply.

C ham ikr  and P iqgott , JJ.— This is an application by the 
appellants in S. A. No. 922 of 1914, praying the court to make 
one Gajadhar Prasad a party to the appeal. The object of the 
suit bfOUght by the respondent was to have a deed of sale executed 
by hla father in favour of the appellants set aside. The respon­
dent's elder', brother, Gajadhar Prasad, who attested the deed of 
sale, was impleaded as a defendant. Hie first court decreed the 
claim, The defendants appealed, but they did not make Gajadhar 
Prasad a party to the appeal; and it is admitted that they did not 
ask the court to exclude the share of Gajadhai? Prasad from the 
operation of the decree of the first court. In this second appeal 
the defendants are apparently asking this Court to Exclude from 
the operation of the decree the share of Gajadhar Prasad on the 
ground that he attested the sale deed. The application i® resisted 
on the strength of a decision of this Court in Chunni v. Lala 
Mam (2). This ruling has not been accepted by the Madras High 
Court; but so far as we are aware it has been consistently' 
followed by this Court, or at all events has never been dissented 
from.

(1) (1892) I. L. R„ 14 All., 154. (2) (1893) I. L. B„ 16 A ll. 5,
(3) (1906) Jg 0. W. N., 625.



VOL. SX X Y II.] ALLAHiBAD SERIES. 50

On the broad question whether a court in second appeal can 
under order I, rule 10, make a person who was nob a party in 
the lower appellate courb a party in second appeal, we are not 
prepared to differ from the decision of this Oourfa. We note, 
however, that in the present case our decision will nob tie the 
hands of the Bench trying the second appeal. I f  the Bench, 
hearing the appeal comes to the conclusion that the lower appellate 
court ought to have taken up the question which has now been 
raised, it will be able to remand the case under order X LI, rule 
23, and the lower appellate courb will then be able to make 
Gajadhar Prasad a party. The substiantial point for decision 
at the hearing of the appeal will be whether the defendants are 
entitled to raise the question at this stage. We have been referred 
to order XLI, rule 33. We express no opinion as to the applica> 
bility of this rule beyond saying that we are certainly nob prepared 
to act under it at this stage. The presoxit application ia dismissed 
with costs.

Application dismissed.

APPELLATE CIVIL.

Before Mr. Jimtics Ohamer and Mr, Justice JPiggoU.
BANWARI L iL  (Plmntib’p) v .  KEUBI R4M and others (DEFENDiK'i'S).* 

Act (Local) No. I I  of 1901 [Agra TitfUMcy Act), section 97—Attestation of instru- 
mmt by Bsvenite Court or officer—Aot Wo, X V I of 1908 Begistration
Ac(), seetiofi i t .
B4ld that where a lease iiaa been attested by a Revenue Oourt or officer 

under eeotion 9? of the Agra Tenancy Aofc, 1901, suoh attestation, in the saraa 
way as segigtraiiou under the Indian Registration Act, relates back to the date 
of execution of the daoumsjat.

T he facts of ttda case were as follows :—
Certain occupancy tenants executed a sub-lease in favour of the 

plaintiff on the 31st of November, 1910 for a period of five years. 
The lease was registered on the same day. The same lessors exe­
cuted another sub-lease of a portion of the same land in favour of 
the defendant on the ISiih of November, 1910. This lease was, 
iii lieu of registration, attested before a kanungo on the 7th of

® Second Appeal No. 13 of 1913 from a decree of Rama Das, First 
Subordinate Judge of Aligarh, dated the 6 th of September, 1913, confirming a 
fieeieeof ?*. E. Eoyj Munsif of Koil, daited the 20th of Pebruary, 1918,
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