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FULL BENCH.

Before Sir George Enox, Acling Chief Justice, [Justics Sir Pramada Charan
Banerjs and My. Justice Tudball,
'SARUP LAL, (Depenpant) v. LALA AND orazss (PrAINTIFFS) AND
PIARI LAL (Derespinr)#
et (Local ) No.IIIof 1301, ( United Proviness Land Retenue Act) section 118 —

Partition—Co-sharers—I [Feet of order allotéing to one comsharer land upofi

which ave standing butldings belonging to anotl.er co- sharer,

Where a partition has been effected under the provisions of the United
Provinces Land Revenue Act, 1901, and tho sito of the house of one co-sharer
has been allotted to the share of another co-sharer, the presumption is the
owner of the house was to retain possession of the house. The mers fact that
ground rent has not besn assesged cannot deprive the owner of the house of his
right to it JTswar Prasad v. Jagainaih Singh (1) followed. Nandan Pad
Tewari v. Badha Eishun Ealwar (2) distinguished.

Tae facts of this case appear from the {following order
referring the appeal to a division Bench :—

Murammap RaFrQ, J.~—The parties to this appeal are co-
sharers. The dispute relates to a plot of land on which a house
stands and which, at the time of partition®in 1908, was allotted to

the share of the vendor of the defend nt. The pluiu:iffs respond-

ents instituted the suib out of which this appeul has arisen for -

recovery of possession of she house on the allegation that they had
been wrongfully dispossessed from it by the defendant appellawt
some time in January, 1915. The latter resisted the suit on the
ground, among others, that the plot on whichthe house stands hzd
been allotted to his vendor and that the plaintiffs respondents
having failed to take steps under section 118 of the Revenue Act,
they could not claim the house. Tae first court decreed the
claim and on appeal its decree was affirmed. The main conten-
tion on behalf of the defendant appellant in this appeal is that
the respondents having failed to take steps under svetion 118
of the Revenue Act, they are not entitled to the house in
suit. For the appellant reliance is placed upon Nandan Pai
Tewari v. Radha Kishun Kalwar (2). For the respondents
reliance is placed upon Iswar Pras:d v. Jagarnath Singh (1),

# Second Appeal No. 1899 of 1915, from & decree of I Johnston, District
Judge of Meerut, dated the 2lst of Augast, 19153, confirming a decree of
VisLun Ram Mshta, Munsif of Mearut, dated the 14th of May, 1915.

(1) Weekly Notes, 1906, p. 194,  (2) (1910) 5 Indian Cases, 664.

57

197
July, 17




1917

~BARUP [AL

v.
LAraA.

708 THE INDIAN LAW REPORTS, [VOL. XXXIX.

and Ashig Husein v, Muhommad Jan (1), According to the
contention of the parties there is apparently some difference in the
case-law upon the subject. Moreover, it is suggested that thecase
is likely to go in Letters Patent appeal. Considering the circum-
stances of the case, I think it advisable to direct that this case be
laid before a Bench of two judges for disposal.

The case was then heard by a Bench of two Judges who passed
the following order :—

TupBaLL: and MunAMwaD Rareq, JJ. :=In view of tho fact
that the decisions of this High Court have leen by no means
upniform, and that there is a d-elsion of & Bench of this Court of
two Judges reported in 5 Indian Cases, page 664, with which we
find it very difficuls, if not impossible, Lo agree, we think %hat
this case should be reforred to a larger Bench. We therefore
direct that the vecord be laid before the Chicf Justice for orders,

The case then came up for hearing before o Full Bench consist-
ing of KNox, A. C, J., and Baxgryr, and Tubpsaty, JJ.

Babu Sheo Dihal Sipha, for the appellant:— ,

The language of section 118 of the United Provinces Land
Revenue Act (ITX of 1901), shows that it ix ouly on condition of
the occupier of the house paying a reasunnble ground rent to the
owner of the site on which the house stands that the former can be
allowed to retain possession of the site with the house thereon;
and further, that the extent of such site and the amount of tho
rent are to be fixed by the Collector. This has to be arranged
and settled at the time of the partition. The section makes it
clear that the right to retain posscssion of the site, without
which the right to possession of the house cannot be enjoyed, is
dependent upon the said condition being carried out and upon the
rent and the limits of the site being fixed by the Collector at the
time of the partition. The right does not mature if these things
are not done,

Primd fucie the person to whom a piece of land is allotted ab
partition without any condition or reservation being made, is enti-
tled to full and exclusive possession thereof, notwithstanding any
building which may be standing onit, 1fthe owner of the build-
ing claims a right to retain possession of the house and of the land

{1)41200) I. L, B., 22 All, 829, '
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on which it stands it is for him to show that he has taken proper
steps to mature and safeguard his right at the time when the
land was allotted to another person. It was, therefore, for the
plaintiffs in this case to have offered, at the time of the partition,
to pay rent and tc have taken steps under section 118 to get
rent fixed by the Collector and to have thereby secured their
right to continue in possession of the house. They failed to do
anything of the kind. If that had been done, the partition papers
would have mentioned the fact and the plaintiffs could have shown
that the defendant’s ownership of the site was subject to the con-
dition or reservation that the plaintiffs were Lo continue in posses-
sion of the house on payment of so much as rent. Having failed
to doso, they have lost their right and cannot claim to obtain
possession of the house and, necessarily, of the site as well;
Nandan Pat Tewari v. Radha Kishun Kalwar (1), Bhure
Lal v.Jagan Nath (2), Romjas Mal v, Zaharye Singh (3), S. A,
No. 1028 of 1913, decided on the 23rd of June, 1914, per RarIQ, J.
(unrcported). The plaintiffs must make out their title, if any, to
dispossess the defendant of land which forms part of his mahal
and of which he is in possession as owner, The plaintiffs’ suis is
in contravention of section 288 (k) of the Land Revenue Act.
Parties are bound by the partition proceedings and cannot go
behind them. Those proceedings record that the land was given
to the defendant without any reservation. The case of Iswar
Prased v. Jagarnath Singh (4) was discussed in the case in 26
Indian Cases, 988, cited above, and is distinguishable from the
present case.

Mr. A. H. C. Hamilton, for the respondents, was not called
upon. )

Baxgrs1, J.—This appeal arises out of a suit brought by the
plaintiffs for possession of a house. The house stood on & plot of
land which, under a partition which took place between the defen-
dants and the predecessors in title of the plaintiffs, was allotted
to the share of the former. The defendants dispossessed the
plaihtiffs from the house and thereupon the present suit was
brought for recovery of possession of the house. The court of first

(1) (1910) 5 Indian Cascs, 604, (3) (1915) 28 Indian Cases, 858,

(2) (1915) 26 Tndjan Cases, 933. (4) Weekly Notes, 1906, p. 194,
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instance decreed the claim and that decree was affirmed by the
lower appellate court. The defendants have preferred this appeal,
and their contention is that under section 118 of the Land Reve-
nue Act, the plaintiffs are nob entitled to recover possession,
inasmuch as they did nob get rent assessed on the site at the time
of the partition. Inmy judgement the provisions of section 118,
so far from supporting the contention of the defendants appellants,
are against them., That section provides that, “if in making a
partition, it is necessary to include in the portion allotted to one
co-sharer the land occupied by a dwelling-house or other building
in the possession of another co-sharer, the latter shall be allowed
to retain it with the buildings thereon, on condition of his paying
for it a reasonable ground rent to the co-sharer in whose portion
it may be included. The limits of such land and the rent to be
paid for it shall be fixed by the Collector,” Yt is clear from these

-provisions that if the site of a house occupied by a.co-sharer be
-allotted to the share of another co-sharer that fact alone would

not deprive the owner of the house from retaining it with the
building thereon. His liability would be to pay rent for the site
on which the building stands. The presumption would be that
whero a partition has been effected and the site of the house of
one co-sharer has been allotted to the share of another co-sharer
the owner of the house is to retain possession of the house, In
the present case the same presumption arises. The mere fact
that rent was not assessed cannot deprive the owner of the house
of his right to 16, There is nothing to show that the house was
not reserved to the plaintiffs respondents. In the absence of any

~ evidence to the contrary the presumption will be that the law

was complied with, Therefore the plaintiffs are the owners of the
housein dispute and the defendants have no right to dispossess
them, Reliance has been placed on a decision of a Bench of this
Court in Nandan Pat Lewari v. Radha Kishun Kalwer 1), to
which I was a party, I think the facts of that case are distin-
guishable from those of the present. In that case there seems to
have been a clear non-reservation of the ownership of the house and
furthermore the building had been demolished when the appeal
was decided. The case of Jswar Prasad v. Jagarnath Singh (2),
(1) (1910) b Indian Cases, 664, (2) Weekly Notes, 1906, p, 194,
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seems to be more in point. In my judgement the decree

of the lower appellate court is right and I would dismiss this
appeal. '
EKwox, A. C. J.—I agree and have nothing further to add.
TupsarLL, J.—1I agree.
By ter Court.~—~The order of the Court is that the appeal be
dismissed with costs,
4 ppeal dismaissed,.

APPELLATE CIVIL.

Befare Mr. Justice Figgott and Mr. Justice Walsh,
TAPDI BINGH axp orEErs (Pramntirrs) ¢. HARDREO SINGH AND ANOTHER
(DEFENDANTS),®
det (Lozal ) No. III of 1901 ("United Provinces Land Revenus Act ), sections 208

to 207—Aet (Local) No. II of 1901 (Agra Tenamey Act), section 95—

Arbitration—Decision of Revenus Court based on award—Dispuie between

rival tenants as to possession of land-—8uit for possesséon—dJurisdiction~—

Civil and Revetue Courts.

EHeld thai section 207 of the United Provinces Land Revenue -Act, 1901,
does not bar a separate suit on bitle, independently of the deoision of the
Revenue Court based on the award, fo recover possession of property which
has been the subject of arbitration proceedings under sections 203 to 206 of the
Act. Girdhari Ohaube v. Ram Baran Misir (1) approved and followed,

Held turther, thata suit between two rival tenants of adjoining holdings
to defiermine the question whether a oertain parcel of land appertains to tha
holding of the one or of the other is cognizable by the Oivil Court. Bhup v.
Ram Lal (2) and Jagannath v. Ajudhia Singh (3) referred to, -

THIS was a suit between rival claimants to the possession of
two parcels of land as tenants, Previously to the suit the

parties had taken two proceedings before the Revenua Courts.

The plaintiffs applied for correction of the village papers, which .

showed the defendants as sub-tenants of the plaintiffs, The defen-
dants on their part applied to the Revenue Court to fix boundary
pillars between the parcels of land in the actual possession of the
parties respectively. The dispute between the parties was referred

# Seoond Appeal No. 392 of 1916, from a decree of Ram Prasad, Disbrict
Judge, Ghazipur, dated the 30th of November, 1915, confirming a decrze of
Ram Ssran Das Taroi, Addmona.l Munsif of Ballia, dated the 19th of April,
10165.

(1) (1916) 14 A. L. J., 85, (2) 1911) I L, R.,'88 All,, 795.

(3) (1912) L, L. R., 35 AlL, 14,

1917

SARvP DAL
v.
Lara,

37
July, 17.



