
Sefore Sir W, Oomer PeUeram, Zkight, CM'fJusliee, and Mr, Juatm
JBanerjee.

EASSAN ALI (P iaihtict) «. CHITTTERPUT SINGH DUGAEH 
2)effew5e}' 17 anothee (DEEENtfiOTs).*"'
--- ------------- Begistration, exemption from, o f docwndnts purporting to he, ot> io

evidence, grants or assignments hy Oovenment of land ^r of any interest 
in land—JRegistration Act {I I I o f  1877), s, 90, ol. {d)—Ncwah Nazitn’s 
Debts Act { Z r i l  o f 1873).

The Agent to tlie Sovernor-General in a letter to tiaa Nawab Bahadur 
of MiirsMdabad announced the intentions of the Government as to liis 
position and income, and informed Mm that he was to hare possession of 
the State lands and jewels. In a suit by the son of the Nawab to recoTer 
possession from a person 'wrongfully in possession of land winch was K&ld 
t y  tlie lower Courts to be portion o£ sucli State lands, it was infer alia 
objeeted that the letter required registration.

Held, that the letter operated as a grant or £tn authority from  GrOTern- 
ment, and was exempt from  registration, under the provisions o f  s. 90, 
cl. (<i) o f the Registration Act.

Eeld, further, that the Commissioners appointed nnder the Hawab 
Nazim’s Debts Act had jurisdiotion to declare the land claimed in the suit 
lo he State property, notwithstanding the fact that an alienation of suohland 
had talcen place before the date of the Commissioners’ award.

Omrao Begum T. Tho Government o f India (1) followed.

T h e  plaintifE’e father, the late Nawab Nazim of Bengal, hy an 
atamma, dated the 10th Bhadro 1267, made a gift of a lakhiraj 
mahal Sridhurhati with its mudafats and mauza AHnagar, in the . 
distriot of Murshidahad, in favour of one Tarini Santer Bhatta, since 
deceased, the father of tha second defendant^ TJpendro Naxain 
Bhatta. Sabsequently a decree was obtained against Tarini Banker 
hy Lutchmiput Singh Dugarh, the father of the first defendant, 
•who purchased the above properties at an execution sale on the 17tb 
NoT?ember 1874 and obtained possession of the same. The Com­
missioners appointed under the Nawab Nazim's Debts Act (XVII 
of 1873) ascertained and certified that those mauzas were nism ut 
properties (that is, properties held by the Government for the

* Appeal from Appellate Decree No. 1796 of 1890, against the decree of 
W . H. Page, Esq., District Judge of Murshidahad, dated the lltlS" pf 
ten;,ber 1890j reversing the decree of BabuEaj Chunder Saayal, Subordinate 
Judge of Mnrshidabad, dated the 9th of June.
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purpose of upholding tlie dignity of tlie Nawab Nazim for tlie 1S91 
time being), and the plaintiff, as the heir of the late Nawab Naaim, Tr7sc>nr AtT 
who died on tKe 4th November 1884, sued Chutteiput Singh, the son v. 
of L u t o h m i j j u t  Bingh, ma.^ing "Upendro N a i a i n  Bhatta a pro formd 
defendant, to have the above referred to declared void, and DuffARH.
to have hiŝ  title to khas possession of the properties declared, alleging 
that the properties were not transferable or liable to he attached 
or sold by aiiotion in satisfaction of the debts of Tarini Sanier 
Bhatta, -whose right therein (if any) determined upon the death 
of the late Nawab Nazim.

The defendant, Chntterput Singh Dugarh, in his written state- 
raent traversed the above allegations, and pleaded, mier alia, that 
his father obtained a deoree for Rs. 42,302 against Tarini Sanker 
Bhatta whioh was still jmsatisfled; that the declaration made by 
the Conmiissionera under Act X Y II  of 1873 was made without 
jurisdiction and invalid ; that the properties had passed to Tarini 
Sanker before the Act came into operation, and that Lutchmiput 
Singh was a hon& fide purchaser for value without notice of tho 
rights of the GroVemment.

The Subordinate Judge found that the plaintiJffi’s cause of 
action arose on the 4th Nov'embef 1884, the date of the laite Nawab 
Nazim’s d;eath; that the Commissioners had full jurisdiction in 
respect of properties purporting to have been alienated by the late 
Nawab Nazim prior to the passing of the Act, as settled in th6 
Ppvy Oounoil decision of Omrao Begum y. The Oot'ernment of IndiA
(1), that the alleged gift to Tarini Sanker became void upon the 
death of 'the late Nawab Nazim, and that the plaintifi had 
established his right to khas possession.

Upon appeal the District Judge held that the Secretary of State 
alone M s entitled to institute a suit for immoveable propert/*held 
by the Government of India. The concluding portion of his 
judgment was as f o l l o w s I  apprehend that so far as State 
property is , concerned, there is no ground for saying that tha 
present plaintiff is the legal representative of the deceased Nawab 
Nazinr, for the Act of 1873 only gave the Commissioners power 
to declare what property was held by Government for the purpose 
of upholding the. dignity of the Nawab Nazim for the time being,
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1891 and there has been no Na’wa'b Nazim sincR 1884, wlieii tlie fatlier 
^^XSoHlieplaintlfEdied.

CfiumEi'uT “  Subordinate Judge says that ‘ Exhibit I I  shows that the 
S in g h  plaintifi is competent to- bring a suit for j’ossession of a mahal ■which 

DtrsAEH. declared to be State propert'y by the ̂ Commissioners.’
Exhibit I I  is a letter from the Oommissioner of the Presidency 
Division to the OoUeotor of MursMdabad, giving his opinion on 
some points and instruction on others, but it does not show that 
the plaintifi is competent to sue for possession of a maMl or of 
anything else, and it is impossible in the natm-e of things that it 
should. The Q-overnment pleader, in supporting the decree, saya 
that if Exhibit I I  does not, then Exhibit I I I  does. Exhibit II I  
is a letter from the Agent to the Governor-O'eneral to the present 
Nawab Bahadur, and is dated 1st September 1881, that is to say, 
three years before the Nawab Nazim’s death. The Agent communi­
cates the orders of G-overnment respeoting the future position and 
income of the present Nawab Bahadur and other matters. Para­
graph 2 of the letter announoes'what will be the Nawab’s title and 
stipend, and continues ‘ you will also have possession of the State 
lands and jewels.’  I  do not consider this as equivalent to a 
conveyance of immoveable property or any right to sue for immove­
able property, and if it were so, the Kegistratiou Law would be a 
bar to its being used in evidence in its present condition. I  observe 
that the judgment of the lower Court is silent on the subject, and 
the document does not appear to have been put forward as having 
any such character as is attributed to it here.

“ It appears to me that I  must hold that only the Secretary of 
State can institute a suit of this nature, and.that this suit should 
be dismissed.”

#r-
The material portion of the-Agent’a letter was as follows:—

“  His Highness the Nawab Nazim Syed Mansur Ali, Ehaja 
Bahadur, having relinquished hia position as such, and having 
renounced all personal rights of interference with nizamut affairs, I  
am directed to communicate to you the following orders of G*-^ern- 
ment regarding your future position and income, and the allowanoes 
to be assigned to the other mecabexs of the Nawab Nazint'S 
family.
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2. “ Tou will be styled the ‘ Nawab of Murshidabad.’ Tom  iggi 
stipend-will be Es. 1,50,000 per annum, and you -will leceive anHlsali”^  
allowance of ,Es. 30,000 per annum for the repair of the Palace, &o. ®-
You mil also Iiffve possession of the State lands ami jewels. T ie  
terms upon wMqIi you ho:d these latter will form the subject of DceAEH. 
a future communication.”

The subsequent paragraphs contained the orders and directions 
of OoTernment as to the allowances of the other members of the 
Nawab Nazim’s family, establishment charges, buildings assigned 
as residences to members of the family, and other matters of a 
similar nature.

Mr. Emns and Moulvie Seraj-ul-Islam for the appellant.
Dr. Mash SeJmri Qhose, Baboo Degimher Ohatterjee, and Baboo 

Dwarha Nath Ohuckerbuity for the respondent.

The judgment of the Court ( P e t h e r a m , O.J., and B a n e r j e e , J.)
■was delivered by—

P e t h b k a m ,  C.J.—This was a suit brought by t h e  Nawab 
B a h a d u r  of Murshidabad to recover possession of certain property, 
on the ground that it -was a part of the State property of the 
Nizamut of Murshidabad which was wrongfully in the possession 
of the defendants imder an alienation from the last Nawab Naiam.

The Subordinate Judge decreed the suit. The District Judge 
reversed Ms decision, and has dismissed the suit on the ground* 
that the only person who could bring such a suit was the Secretary 
of State, that the title was in the Secretary of State, as represent­
ing the Government of India, and that no one oould bring the 
suit but that person.

The matter has been argued before us by Mr. Emns for the 
plaintiff and by Dr, Hash Sehari Ohose for the defendants*, and 
Mr. JEmnŝ  on this point which I  have mentioned, relies upon the 
letter of the Agent to the Q'ovexnor>Qeneral, whioh is referred to 
in the judgment of the District Judge.

That was a letter in which tha Agent conveyed to the plaintiff, 
the N w a b  Bahadur, the intentions of the G-overnment with 
reference to his future, and as to hia income, and the provision 
which was to be made fox i t ; and in that letter he says, “  you will 
also have possession of the State lands and jewels.”  Both Courts
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1891 foiond that the property in question -war part o£ the State lands
iiissAN ™ letter, but the District Judge considers that

■«. that letter did not transfer the title to this property'to the Nawab
Bahadur, and even if it did, it would be, shut out tlip Registra- 

B c sa r h . tion Act. ^
W e  think that it was not neoeasary that the letter iu question 

should transfer the title to give a right of action in this csiso. 
These lands were found by the Commissioners to be a part of the 
State lands, and I  do not think it is necessary foi- us to enquire in 
whom the title, in the English sense of the word, in these lands is 
vested. It is sufficient, we think, that the Grovernment of the 
country, wMoh had power to do what it pleased with, these lanSs, 
informed the Nawab Bahadur, the present plaintiff, that he was to 
have possession of them for his life. It is not neoessary for us to 
enquire what was the technical interest created in him for the 
purpose of this suit, that is to say, for the purpose of a Suit to reoover 
possession from a person who has no title. It is enough, we think, 
that he was entitled to the possession under a grant, or an authority, 
given him by the only person who oould give him right of 
possession.

Then comes the objection which is raised by th.e learned District 
Judge that, even if this is so, it cannot’ be used because of the 
provisions of the Eegistration Aet. IVe think it is enough to 
"quote section 90 of that Aot, sub-section (cl), which provides that 
“  Sanads, inam title-deeds, and other documents purporting to he, or 
to evidence, grants or assignmenta by Grovernment of land or of 
any interest in land”  shall be exempted from registratioa.

If this is a grant by any one, it is a grant by Government, and 
consequently it is exempted from the operation of that Act, so 
that Jboth the objections to this suit fail,

Then Dr. Rash Behari 6-hose takes a point here that if yoTSt 
look at the Commissioners’ award, as a wholoj it will be found that 
it does not determine that this i>artioular property was one of tka 
State knds of this Nizamutj and consequently the Nawab is ilot 
entitled to possession of it under the award and under the -̂.lettsff 
and he relies upon paragraph 24 of the award.

In that paragraph th.e Commissioners say— “ W e have con­
fined our enquiries to tie  property now in the possession of fcha
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Nawab Nazim. It appê ars to us that the Act does not empower J89i
us to follow property whioh has been wrongfully alienated, or of hassan A~m 
■which other parties have aoqiiiied -wroagful possession,”  Dr, Bash

C/TTTf'm'*'R'PTT'F
Beliari Qhose says tiiat, iBaBmuch as it appears that the alienation Sinoh 
by the Nawab Nazim o£ this property had taken place before the 
date of this a' '̂ard, that shows that this award did not operate on 
this particular property. But this is recital only, and when one 
comes to the operatiyo part of the award, the Commissioners deal 
with this property by name and declare it to be State land.

This, one would think, should be enough to decide this point; 
but, in addition to that, the same point had been argued in the 
Biivy Oonnoil in the case of Onirao Begum v. The Government 
of India, (1) and in that ease the same point was decided in 
exactly the same So that, both on principle and authority,
we think this award clearly deals with this particular property, and 
declares it to be State property. We think that the letter, which 
authorized or informed the present plaintiff that he was entitled 
or was to hold possession of all these State lands, and which has 
been acted upon ever since, is sufficient to entitle him to bring an 
action for possession of this property against a person wrongfully 
in possession, and consequently this appeal must be allowed, the 
decree of the lower Appellate Court reversed, and the decree of the 
Court of First Instance restored with all costs.

Appeal decreed.
A. A. C. _______________

Hefore Mr. Jtisiioe JPigot and Mr. Jnsiice Sanei'Jee.

YAKTJTUF-inSSA BIEEE (Vzixs'nim) ®. KISHOREB MOHUN 
EOY AlTD OTHEaa (DbI'BHDANIS).*

'Court fee—Memorandum o f appeal insvfficiently stamped—Befidenoi/ in, 
dam^ on memorandim o f appeal ma.de good atfter period o f im ita­
tion—'Gonrt I'ees Aet {V I I o f  1S7( ,̂ S: 28.

A memorandum of appeal, insufficiently stamped, was presented in tJie 
Court of tlie District Judge on tKe 24tli May, the last day allowed for it

* Appeal £fom Appellate Decree No, 1101 of 1890 agftiast the decree of
D. O^ESeron, Esq., District Judge of Dacca, dated the 28bh May 1890, 
affirming the decree of Balra Beni Madhub Mittei, 2nd Subordinate Judge 
of that district, dated the 30i;h of March 1889.
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