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olitaiiiecT possession of such land by succession within the mean
ing of section 34 of the Land Revenue Act, No, II I  of 1901. 
There seems no reason why there should not equally be considered 
to be a succession to the original grantee in respect of a rent- 
free grant. For these reasons we accept this appeal, and, setting 
aside the orders of the courts below, we direct that the land in 
suit shall be deemed to be hold in proprietary right by the 
defendant mahant and by the successors in his mahantship, in 
trust for and on behalf of the temple in question. The Assistant 
Collector should proceed to determine the land revenue payable 
by the said trustee in respect of this land. The defendant is 
entitled to his costs throughout.

Appeal decreed.

Before Mr. Jusiiod FiggoU m d Mt\ Justice Byves.
B A K H T A W A B  I iA L  an d  a k o i h b b  (D djtbudant) d. S H B O  P R A S A D  

OTHBBa (PHiMNTIE'E'a).’**

Cinil Fi-a&sdure Code (1908), order XXVI, ruUi 9,16, 11 and IS—J.ci [Local) 
ZTo. I I  of 1901 {Agra Tenancy Aot), seotiofi If) ^—Suit for prqfiis—Commis
sioner ap]go%nted to report as to actual colUctims—Emdefice—̂ AdtniasihiUty 
of report.
Eeld that tha report of a oommissionei; appointed by a Court of Revaaue to 

asoeEtain the amount of aotaal collQations in a suit foe profits under section 
164 oi the Agra Tenancy Aot is aamisaible in e'jidenoe having regard to rulas 9, 
16,17 and 18 oi order XXYI oi the Oode ot Oivil Piooodure.

This was a suit for profits under section 164 of the Tenancy 
Act The first court allowed profits calculated on 90 per cent, 
of fche gross rental. On appeal, the District; Judge remanded 
the^case with directions to calculate and allow profits on the 
basis of actual collections. The plaintiffs then made an applica
tion in the first court for the issue of a commission to ascertain 
the amonnt of actual coilectiong. The court appointed a com
missioner and gave him certain directions in accordance with 
which lie was to prepare an account of the pr-ofits. The com
missioner held a local inqniry and submitted his report in which 
he came to the conclusion that the collections were full, with no

* Second Appeal No. 548 of J916, from a decree of 3?. D. Simpson, District 
Itidge of Budaun, dated the 7th of December, 1915, reyersing a decree of
ShftnlEa,t All Khan, Aisietant Oolleotor. first clasB, of Budaun, dated the lat oi 
May, 1915,
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arrears, although the copies of the jamabancUa showed consider" 
able arrears. The defendants took objections to the report and 
urged that the commissioner had acted illegally and had not 
complied with the court’s directions. The court discarded the 
report and passed a decree on the basis of the collections as they 
bad been entered in the copies of the jamabandis. On appeal 
by the plaintiffs the District Judge remarked in his judgement 
as follows;—

“ The commissioner did not exactly comply with the instruc' 
tions. The report is no doubt open to criticism on several points. 
Nevertheless I am of opinion that the report ought not to have 
been entirely discarded but should have been accepted for what 
it was worth as evidence. It appears to be just in the present 
case to reject the jamahcpndis and to accept the report of the . 
commissioner and the evidence of the patwari showing that col
lections were in fact full.” The District Judge allowed profits 
on the basis that the collections were 80 per cent* of the gross 
rental. The defendants appealed to the High Court. #

Mr. B. O’Gonor and Munshi Qohul Frasad, for the 
appellants.

Mr. (S. A. Haidar, for the respondents,
PiGGOTT and B y v e s ,  JJ. :—This is an appeal by the defendants 

in a suit for profits. The plainlifi's claim has been decreed, upon 
a finding thf t the evidence on the record is sufficient to prove 
that at least 90 per cent, of the recorded jfental during the years 
in suit was actually realized by the lambardar, the father of 
the defendants appellants. We cannot interfere with that 
finding of fact unless it can be shown to be open to except 
tion on some legal ground. The point taken is that the learned 
District Judge has based his decision upon the report of a certain 
commissioner appointed by the Assistant Collector, though the 
Assistant Collector himself had declined to act upon that report 
which was open to exception upon various grounds. The learned 
District Judge has discussed this matter at length, and he has 
fully realized that the report of the commissioner must be accepted 
with caution. The question which we have to determine, how
ever, is simply whether it is admissible iu evidence. The pro
visions of order XX.VI of the Civil Procedure Code, are applicable
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to suiLs iinler the Tenancy Acfc. In view of rulci5, 9, 16, 17 
and 18 of the aforesaid order wo are nol prepared to say bhab fche 
report of the commissioner was inadmissible.

The result is that the appeal must fail, and wo dismiss it 
aooordingly with costa.

Apjpeal dismissed.

MISCELLANEOUS CIVIL.
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Before Mr. Jusiioe Tudball and Mri Justice Walsh.
JHA.MPLU (Pemtioitse) v . KUTBAMA.NI and o t h b b s  (O p p o s ite  pARTiisa).* 

Eviclence-^Unycgist&red deed-^Admiidbility of deed for collateral ;purposes~- 
Joini owners—Adverse possession,

O u e  o£ t w o  b io t i li .e r S j  j o i n t  o w a e i ’s  o f  o e r U i n  i m m o v a b l e  p r o p o r t y ,  c s o c u t i u d  

a  d e e d  o f  E e l in q u is h r a e n t  i n  f a r o u r  o f  t h e  061101.’ . T h e  d e a d  w a s  u o y g e  r e g i s t e r o c l ,  

b a t  t l i o  b v o th .o E  i n  \vh.ose f a v o u i ’ i t  -w ag m a d e  r e m a i n e d  i n  p o s s e s s i o n  o f  t l i o  

e n t i r e  p r o p e t t y .  Bckl t h a t  t b e  c le o d  o l  r e l i n q u i s h m e n t  w a s  a d m i s s i b l a  i n  

e v id e iiG e  t o  p r o v o  t h e  n a t u r e  o f  t h e  o o o u p a B t 's  p o s s e s s i o n ,  a n d  t h a t  t h e r e  w a s  

n o  l e g a l  i m p o g s i b i l i t y  a l j o u t  o n e  c o - o w n e r  c l a i m i n g  a d v e r s o  p o s s e s s io n  a s  a g a i n s t  

t h e  o t h e r .

The faSts of this case were as follo’ws ; —
One Julphu had two sons, Balku and Jhamplu; they were by 

difyerent wives. He died leaving property in mauza Ban churl. 
After his death the names of the two sons were recorded, each aa 
owner of a half share. Balku, however, when a boy went away 
from the village to live in mauza Debrana, and Jhamplu remained 
insole possession of the property. In the year 1901, JBalku 
began to assert his right and h3 applied to the court for partition 
of his half share. Â n amiu was deputed to carry out the parti
tion, but he returned his commission unexecuted reporting tho fact 
that the two brothers had come to terms. The suit for partition 
was withdrawn. About the same time Balku executed a document 
in favour of Jhamplu, which however was unregistered. It 
was tantamount to a relinquishment of his rights; but, being 
unregistered, it did not operate to transfer them, and it was not 
admissible in evidence to prove such a transfer. In 1911 Balku 
executed two sale deeds in favour of Kutramani and others 
purporting to transfer his; share in the land to them.  ̂The 
transferees applied for mutation of names some four years

*OiviI Migoallaaaous Ko, 150 of 1917,


