
of his creditors. W e se1̂> aside the order of dischai’ge and direct jggQ 
that, upon the appellant supplying the neoessary funds, notice Be —£—
issued in the Gazette notifying the setting aside of the order of 
the District Jsdge' and '’jihe cancolment o| the order of disoharge.
We direct tliat an inquiry into the insolvent’s means do proceed, G-eawai,, 
the appellant Jiaving such opportunity as -we have shown hy this 
judgment lihat we think he ought to have had, and after such 
inquiry the District Judge will inake such order in the matter of 
the insolvency as, having regard to the views expressed in our 
judgment, would be proper for him to make.

The appellant will he entitled to recover the amount of the costs 
of? this appeal «’^ainst any estate, if any, as shall he discovered, can 
he realized in the insolvency.

Appeal allowed and furffier 
H. T. H. inquiry directed.
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Before Mr, Justine Pigot and Mr, Jicsiioe Gordon.

PEEGA-SH LAL (Defendant) D. AKHOWEI BALGOBIND SAHOT iggo 
AND OTHERS (PlAINTIPFs).* August 5.

Ment mit—Landlord and Lenant— Co-sharers, suit ome of several, for  
separate share of rent, or, m alternaiwe, for mliole rent due i f  more 
than share claimed should he found due.

The plaintifEs, some of tlie co-sharers m certain land, instituted a suit 
against a tenant and the remaining co-sharer P, alleging that the 
tenant held under a pottah granted by all the co-sharers; that rant was du5 
from, him for the period in suit; and that they had ascertained from P 
tic* he alleged that lie had received his share of the rent for that period 
from the tenant, and that he refused to joitt as plaintiff in the suit. They 
accordingly *pra3̂ ed (ei) for a deoroe for the amount of their share of the 
rent against the tenant; (J) if it should appear that any part of P’s 
share of the rent remained unpaid, the requisite extra Oonrt-fee might he 
leoeived and a decree made for the whole of the arrears in favour of 
themselves and P, and that, the latter might, if he consented, he made 
a oo-plaintiff; (a) that if it appeared that P had realized more than Ms share 
of the rent, a decree might be made against him for the excess and against 
the tenant for the halanee. The plaint also asted for costs and further 
relief. The tenant contested the suit and suhmitted that it was in efteot 
a suit f;̂ r plaintiffs’ share of the rent only and could-not therefore be main-

* Appeal from order No, 33S of 1889 against the order of J, Crawfuid,
Esc[„ District Judge of Gaya, dated the 7th of August 1889, reversingthe 
decree of Gopee Kath Maytay, MunsiBi of G-aya, dated 15th Deoemher 1888.



1890 taiaed. He furtlier pleaded that the plaiatLffs and P were members
-----------------o£ a joint Hindu family, of whiok P was tlie manager, and that, under

arrangement with the latter, he had applied the rent due ^undor the pottah.
1̂. towards the liquidation o f  debts due und^r boa;^s in P’s name, but

A khow bi for which the joint fam ily'.vere liable.
^  Ŝ AHOŶ * The first Court dismissed the suit on the preliminary issue that it waa 

in substance a suit for a speoiflc share of the reat by spme only of the 
co-sharers, and that, there being no agreement by the tenant to pay the 
co-sharers their respective shares of the rent separately, such a suit would 
not lie.

Held (uiiholding the order of the lower Appellate Court), that the order 
of the first Court was wrong. The suit, as framed, was necessarily a suit ia 
the'alternative; and as the plaintiffs were necessarily not aware whether any 
portion of P’s share of the rent was due or not, but belieyihg that none Was 
duo, they could only claim their sliare, asking to havo the plaint amended 
so as to include the whole rent due if it should appear that anything waa 
due toP , and thus bring the suit within the "rule that, in the absence 
of sxiecial agreement between a tenant and co-sharers to pay their rateable 
proportion of the rent, a suit by one of tbe co-sharers must be for the entire 
rent due, making Ms co-sharers defendants if they refuse to join as plain* 
tilEs. The prayer of the plaint fully provided for this, and the suit should 
liave been tried on its merits and the plaint amended if the facts proved 
showed that any rent remained unpaid and due to P, as asked for by 
the plainliffs.

The plaintiffs and the defendant No. 2, Akliowri Eambliarose 
Lai, ■were the mokuraridars of a 4-anna share in mouza Barowan 
A.nxudpore, and the defendant No. 1, Pergash Lai, who was 
the appellant, was the lessee of that share under a registered pottah, 
dated the 29th November 1878. The suit was for the recovery 
of the sum of Es. 450, principal and interest, from the defendant 
No. 1, being the arrears of rent of the plaintiffs’ 3 annaa 4 dams 
share out of the 4 annas share so owned by the plaintifis and 
defeij.dant No. 2, the remaining 16 dams share belonging to the 
defendant No. 2.

The plaint stated that the 4 annas mokurari right had been let 
out in iicca by them and the defendant No. 2 to defendant No. 1 
under a joint pottah and kabuliyat, dated the 29th November 
1879, at an annual jama of Bs. 579, and on. a zurpephgi of 
Es. 1,900 payable with interest, the term of'the ticca extending up 
to the year 1295]?.; that the lease provided that the plaintiffs and 
defendant No. 2 should reaeiye out of the saii jama the gum of
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Es. 150 only every year^tiU 1294 F., and the sum of Es. 296-5 isgo
in the year 129S P., the rest of tlie money beiug credited in payment PunaisH ”
of the zurpeshgi; that the plaintiffs had realized their share of
the rent up to t]j,e yigar 12{̂ 1 F.; that, with a viê v to save trouble Akhowbi
attending j6int colleotions'Wd to avoid mutual disagreements, the ^
plaintiffs had^asked the defendant No. 1 to pay their share of the
rent separa'tely and gave him a notice, dated the 25th Pohruary
1885, stating that, aooording to the terms of the lease, he should,
from the year 1292 F., make a set off on account of the satua
zurpeshgi, and out of the balance pay the defendant No. 2 his
prsportionate share of the rent and pay the plaintiffs’ share to the
plaintiff No. l;-’Akhom’i Balgobind Sahoy, but: that the defendant
No. 1 took no notice of such instructions and sent no reply to
the notice; that, notwithstanding the notice, defendant No. 1 had,
at the instigation of defehdant No. 2, paid no rent to the plaintiffs
feom the year 1292 F. to the year 1394 F., and that the stim of
Es. 450 for their share of the rent for three years and interest
thereon was due to them.

The plaint went on to state that, as the pottah was joint and 
defendant No. 2 did not join in the suit, and as lie on being 
asked alleged that he had received his share of the rent from 
defendant No. 1, the plaintiffs had made him a defendant.

The prayer of the plaint was to the following efiect:—
(a) For a decree for the sum of Es. 450 on account of*

.-arrears of rent and interest thereon for the /W s  1293 
— 1294 F. against the defendant No. 1.

(b) Thfl,t in case the defendant No. 2 shotild allege that
the whole or any part of his share of the rent was 
unpaid and was willing to join in the siiit as plaia- 
tifl, or if the Court hel^ that under the oiraum- 
stances of the case the pluinti££ had no rigit in law 
to bring a separate suit for their share of the rent, 
they prayed that the extra Oourt-fees required might 
]be received, and that a decree might be passed for the 
whole of the arrears of rent in favour of them and 
defendant No. 2, and that the defendant No. 2 mighty 
if he were willing, be made a co-plaintifiE,

sa
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189,0 (e) ^  should appear that detodant No. 2 had
"lEEGisH realized more than Ms share of the rent, a decree

L a i  might be passed against him for the excess and again&t
A kho'w e i  defendant No. 1 for the balapoe.

(«̂ ) That the defendant against whom the decree might be 
made should be ordered to pay the costs of the suit; 
and

(e) That the plaintifis might be granted any other relief 
which the Court might hold they were entitled to.

Defendant No. 1 alone contested the suit, defendant No. 3 not 
appearing at all. In his written statemont defendajit No. 1, inhr 
alia, contended that as he admittedly held the tiom under a' joint 
pottah and kabuliyat, and the shares of the plaintiifs and the 
defendant No. 2 were not therein defined, the suit could not 
proceed, H e alleged that the plaintiffs and the defendant No. 2 
were members of a joint Hindu family amongst whom there had, 
been no partition, and that the shares of the plaintiffs' could not 
therefore be ascertained, and they had no right to claim a 3 annas 
4 dams share of the rent as they had done. He stated that 
defendant No. 2 had managed all the joint family matters, and 
that the plaintiffs had acknowledged and ratified his acts and were 
therefore bound thereby; that defendant No. 2 had, prior to the 
iease, taken loans from him and others, the proceeds of which had 
been applied to joint family purposes, and that, in respect of such 
loans, he had executed bonds in his favour a,s well as the othGrs 
from whom he had so borrowed money; that after the lease had 
been executed defendant No. 2 had borrowed from him Rs. 2,060 
upon Yarioua bonds, carrying interest at Ee. 1-8 per cent, per 
month, which he had spent on the joint family; and that he in 
goodlaith liad, at the request .of defendant No. 2, applied the rent 
payable under the lease towards liquidation of the amount duo to 
him under the bonds, and that the whole of the rent due imder 
and up to the end of the lease had, under arrangement with 
defendant No. 2, been so applied and nothing w^s due to the plain-̂ ' 
ti&  or defendant No. 2 on account of such rent, but that,”<;ji .the 
contrary, the plaintiffs and defendant No. 2, 'stere owing money to
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him. He alleged tliat tl;.0 suit m s braugkt by the plaintiffs in ig^o
eoUusion with defendant No. 2 to defraud Mm, and denied the" '
plaintifls’ right to give him the notice they had, and contended L ai 
that such notice»coidd not' aflett their righ;fs or Ms liability tinder AEHowar 
the lease and give them theVight to demand payment of their share B a ig o b in d  

of the rent seps-rately; but, even if it could otherwise be held to do 
so, that he’ had, prior to the receipt thereof, entered into the 
said arrangement, as to the appropriation of the rent, with defend­
ant No. 2, and he could not therefore be affected by it or pi’ejudicei 
by the fact that he had taken no notice of it. He submitted 
therefore that the suit shoxtld be dismissed.

The Munsiff ’jipon these pleadings, without going into the 
merits, held that the suit was not maintainable and dismissed it.
His grounds for doing so were that it was an admitted fact that 
there had been no arrangement between defendant No. 1 and 
the plaintiffs, under which the former had agreed to pay their 
share of the rent separately, and that the plaintiffs had never 
realized their share separately; that the suit was, in substance, 
not to recover the whole rent, making defendant No. 2 a party, 
but for a specific amount in respect of a particular share, and that, 
applying the rulings in Jodoo 8hai v. KadumUnee Dassee (1) and 
Frem Ohand N'usMr v, Mohhoda DeU (2) suoh a suit would 
not lie.

The plaintiffs appealed, and the lower Appellate Court reversed 
that decision and remanded the case for trial on its merits.

The material portion of the judgment of the District Judge was 
as follows

“  The Munsiff threw out the suit relying on the rulings in Jodoo 
Shut V. EadumUnee Dame (1) and 3?rm Ohand Ifushir v. Mohskgda 
Deli (2). The first of these rulings decided that, in the absence of 
any arrangement with a tenant, a oo-proprietor could not sue for 
her share of the entire rent. The latter ruling held that a suit 
might proceed in which what was claimed was the entire rent, 
the other co-proprietors being made defendants. This is settledl 
law, an’d it seems to me that the question in this case, where no
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1890 arrangement mth tlie t6B,ant; is alleged ;̂ is -whether the siiit can 
P e e &a sh ~  where what is claimed is the entii-e rent so far as unpaid.

L a l  The principle applicable seems to me to be exactly the same as 
Akeowei ™ mentioned abore. T ie  difficulties in the

BitooBiND way of deciding the case seem to be thei’e : The decision in the suit 
Sah o y . exact amount of rent in arrears wiU not Jje binding os

between defendant No. 3, who has not appeared, and defendant 
No. 1. What is there to prevent the former in a suit, similar to this, 
again suing the latter, with the allegation of a different state of facts ? 
The solution of the dif&oulty seems to me to be in the pleadings 
in the suit. Defendant No. 1 does not allege that the plaintrEEs 
have claimed anything short of the whole arrears. " H e says he i>*s 
paid the whole rent, and that there is nothing in arrear. If this 
statement be false, he has to thank himself for any inconvenienoe 
he may subsequently suffer.

“  Some only of the co-proprietors being plaintifia in the suit, 
the defendant No. 1 is put in a worse position than if all had 
been plaintiiis, because he may be deprived of the right of set ofl 
which he might possibly have a right to claim as against all and 
not as against some only. The answer to this is that in the 
present suit what is claimed is not reaUy a set ofi. What is alleged 
ia a payment to defendant No. 1. The fact that suoh payment 
was made by way of writing oif the interest due under certain 

"bonds standing in the name of defendant No. 2 does not afleot 
the case. It has been repeatedly held that payment to one of 
several oo-proprietors is a good defence to a suit for rent.

“ It seems to me that the suit is brought in the only form 
possible under the circumstances. The plaintiffs express their 
willingness to sue for the whole rent due, whatever it is, but ask 
only for what, according to their information or view of the facts, 
remains unpaid. The question whether in a rent suit they are 
entitled to join a claim against a co-sharer for money received 
on their account is not one which has to be decided at present. 
All that I  now find is that the Munsifi was wrong in throwing 
out the suit on the ground stated by him. I  therefore set aside 
his decree and remand the case for decision on the merits.’  ̂

Against thia order of remand defendant No. 1 now appealed, to 
the High Court.
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Baboo Kali Kissen 8e î for the appellant. 189o

Baboo Jogendro Ohundcr Ohose £or the respondents. Pesoask
Xilli

The judgmeRt o f the High Court (Pigsot and Gtoedon, JJ.) 
was as fo llow s : Balgobihd

We think tms appeal must be dismissed. W e qidto agree with 
the view taken by the learned District Judge in this case, and it 
is unnecessary for us to do, more as to the nature of the case than 
say that we agree with the District Judge. It may, however, be 
desirable to add this, that the suit, as framed, is necessarily a suit 
in the alternative. The plaintifls are necessarily not aware 
whether any por îion of the share of the rent to which the defend­
ant No. 2 is entitled has or has not been satisfied by the first 
defendant in favour of tiy.e defendant No. 2. They believe that 
that has been done and, if so, there is no rent due except that part 
of it whiohi admittedly falls to their, the plaintiffs’ share; but i£ 
a portion of the rent additional to what would constitute the 
plaintifls’ share of it remains unpaid, or if the whole o£ the rent 
remains unpaid, the plaintiffs ask that the plaint shall be amended 
accordingly and the suit brought into conformity with the rale 
that, in the absence of special agreement between the tenant and 
the co-aharers to pay their rateable proportion of the rent, a suit 
by one of the co-sharors must be for the entire rent due, making 
his co-sharers defendants if they will not join as plaintiffis. The 
prgyer in the plaint entirely provides, we think, for the evidence 
disclosing non-payment of a part of the rent, and should it appear 
in the coui’Se of the hearing that a portion of the rent remains 
unpaid by the defendant in addition to an amount equal to the 
plaintiffs’ share of the rent, the suit ought to be amended, as the 
plaintiffs’ in their alternative prayer ask that it should be. "W e 
add this rather ea? ahnndanti cmfeU, because, in truth, what the 
District Judge has said meana in eSect that such is the character 
of the suit. W e agree with the District Judge and dismiss the 
appeal with costs.

Aj^eal dismissed.
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