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of his creditors. 'Woe sety aside the order of discharge and direct
that, upon the appellant supplying the necessary funds, notice be
issued in the Grazette notifying the sefting aside of the order of
the District Judge and "’ghe cancclment of the order of disoharge.
e direct that an inquiry into the insolvent’s means do proceed,
the appellant having such opportunity as we have shown by this
judgment that we think he ought to have had, and after such
inquiry the Distriot Judge will make such order in the matter of
the insolvency as, having regard to the views expressed in our
judgment, would be proper for Lim to make.

The appellont will be entitled to recover the amount of the costs
ofr this appeal ~gainst any estute, if any, as shall he discovered, can
be reslized in the insolvency.

Appeal allowed and further
H, T, H. tinguiry directed.

Defore My, Justice Pigot and My, Justice Gordon.
PERGASH LAL (Dzrexpast) v. AKHOWRI BALGOBIND SAHOY
AND oraERs (Prarnvires)*
Rent suit—Landlord and lenant— Co-shavers, suit by one of seweral, for
sepurate share of rent, or, in alternative, for whole rent due if more
than shure claimed should be found due.

The plaintiffs, some of the co-sharers in certain land, instituted a suit
against & tenant and the remaining co-sharer P, alleging that the
tenant held under o pottah granted by all the co.sharers; that rent was dus
from him for the period in suit; and that they had ascertained from P
thet he alleged that he had received his shave of the rent for that peried
from the tenant, and that he refused to join as plaintiff in the suit. They
accordingly "prayed () for a decroe forthe amount of their share of the
rent against the temant; (B) if it should appear that any part of P’s
share of the reut remained unpaid, the requisite extra Conrt-fee might be
received and a decree made for the whole of the arrears in favo_ur of
themiselves and P, and that the latter might, if he consented, be made
a co-plaintiff ; (¢) that if it appeaved that P had realized more than his share
of the renl, a decree might be made against him for the excess and against
the tenant for the halance, The plaint also asked for costs and further
valief. The tfemant contested the suit and submitted that it wasin effect
a.suit fgr plaintilfs’ share of the vent only and could not therofore be main-

# Aﬁpeal from order No. 335 of 1889 against the order of J, Crawfurd,
Bsq,, District Judge of Gaya, dated the 7th of August 1889, reversing the
. decrec of Gopee Nath Maytay, Munsiff of Gaya, dated 166h December 1888,
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tained. He further pleaded that the plaintiffs and P were members
of & joint Hindu family, of which P was the manager, and that, under
arrangement with the latter, he had applied the rent due Jinder the pottak
towards the liquidation of debts due undgr bonds 1n P's name, but
for which the joint family ‘were liable.

The first Court dismissed the suit on the preliminary issume that it was
in substance a suit for a specific sharo of the rent by seme only of the
co-sharers, and that, there being no agreement by the tenant to pay the
co-sharers their respeetive shares of the rent separately, such a suit would
not lie.

Held (upholding the order of the lower Appellate Court), that the ordes
of the fiest Court was wrong. The suit, as framed, was necessarily a suit in
the *eﬂteruatwe and as the plaintiffs were necessarily not aware whether any
portion of P’s share of the rent was due or nof, but belicsfug that none Was
due, they could only claim their share, asking to have the plaint amended
50 as to include the whole rent due if it should appear that auything was
due to P, and thus bring the suit within the'rule that, in the absence
of special agreement between a tenant and co-sharers to pay their rateable
proportion of ‘the rent, a suit by one of the co-sharers must be for the entive
rent due, making his co-sharers defendants if they refuse to join as plain.
tiffs. The prayer of the plaint fully provided for this, and the suit should
have been tried on its merils and the plaint amended if the facts proved
showed that any rent remained unpaid and due to P, as asked for by
the plaintiffs,

Tug plaintiffs and the defendant No. 2, Akhowri Rambharose
Lal, were the mokuraridars of a 4-anna share in mouza Barowan
Anrudpore, and the defendant No. 1, Pergash Lal, who was
the appellant, was thoe lossce of that share under a registered pottah,
dated the 29th November 1878. The suit was for the recovery
of the sum of Rs. 450, principal and interest, from the defendant
No. 1, being the arrears of rent of the plaintiffs’ 8 annas 4 dams
ghare out of the 4annas share so owned by the plaintiffs and
defendant No. 2, the remaining 16 dams share belongmg to the
defendant No. 2.

The plaint stated that the 4 annas mokurari right had been let
out in ticca by them and the defendant No. 2 to defendant No. 1
under a joint pottah ond kabuliyat, dated the 29th November
1879, at an annual jama of Rs. 679, and on & zurperhgl of
Rs. 1,900 payable with interest, the term of the #ices extending up
to the year 1295F.; that the lease provided that the plaintiffs and
defendant No, 2 should receive out of the sui ]&ma the sum of
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Rs. 150 only every yearftill 1294 F., and the sum of Rs. 206-5
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in the year 1295 F',, the rest of the money being credited in payment “Pyrarsm

of the zurpeshgi; that the plaintiffs had realized their share of

LAL

the rent up to the year 1281 F.; that, with a view to save trouble Axzown
attending joint collections \and to avoid mutual disagreements, the Bizgosrvo

plaintiffs had ,sked the defendant No. 1 to pay their share of the
rent sepa,m-bely and gave him a notice, dated the 25th Fobruary
1885, stating that, according to the terms of the lease, he should,
from the year 1202 F., meke a set off on account of the satus
surpeshgi, and out of the balance pay tho defendant No. 2 his
prsportionate ehare of the rent and pay the plaintiffs’ share to the
pleintiff No. 1. Akhowri Balgobind Sahoy, but: that the defendant
No. 1 took no motice of such instructions and sent no reply to
the notice; that, notwithstanding the notice, defendant No, 1 had,
at the instigation of defehdant No. 2, paid no rent to the plaintiffy
from the year 1202 F. to the year 1294 F., and that the sum of
Rs. 450 for their share of the rent for three years and interest
thereon was due fo them.

The plaint went on to state that, as the pottah was joint and
defendant No, 2 did not join in the suit, and as he on being
asked alleged that he had received his share of the rent from
defendant No. 1, the plaintiffs had made him o defendant,

The prayer of the plaint was to the following effect :—

(@) For a decree for the sum of Rs. 450 on aecount of’
-grrears of rent and interest thereon for the yea.rs 1293
—1204 F. against the defendant No. 1.

(¢) That in case the defendant No., 2 should allege that
the whole or any part of his share of the rent was
unpeid and wos willing to join in the suit as plain-
tiff, or "if the Cowrt held; that under the ecirgum-
stances of the case the plhmtlﬁ had no right in law
to bring a separate suibt for their share of the rent,
they prayed that the extra Court-fees required might
be received, and that a decres might be passed for the
whole of the arrears of rent in favour of them and
defendant No. 2, and that the defendant No. 2 might,
if he were willing, be made a co-plaintiff.

63
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(¢) That, if it should appear that defendant No. 2 had
realized more than his shate of the remt, a decree
might be passed against him for the excess and against
defendant No. 1 for the b&lapoe.

(@) That the defendant against whom the decres might be

made should be ordered to pay the costa of the suit;
and

(¢) Thet the plaintiffis might be granted any other relief
which the Cowrt might hold they were entitled to.

Defendant No. 1 alone contested the suit, defendant No. 2 not
appearing at all. In his written statement defendpnt No. 1, dnter
alia, contended that as he admittedly held the ticon under & joint
pottah and kabuliyat, and the shares of the plaintiffs and the
defendant No, 2 were not therein defided, the suit could not
proceed, Heo alleged that the plaintiffs and the defendant No. 2
were members of a joint Hindu family amongst whom there had:
been no partition, and that the shares of the plaintiffy could not
therefore be ascertained, and they had no right to claim a 3 annas
4 dams share of the rent as they had done, Te stated that
defendant No. 2 had managed all the joint family matters, and
that the plaintiffs had acknowledged and ratified his acts and were
therefore bound thereby ; that defendant No. 2 had, prior to the
lepse, taken loans from him and others, the proceeds of which had
been applied to joint family purposes, and that, in respect of such
loans, he had executed bonds in his favour as well as the othGrs
from whom he had so borrowed money; that after the lease had
been executed defendant No. 2 had borrowed from him Rs. 2,050
upon various bonds, carrying interest at Re. 1-8 per cent. per
month, which he had spent: on the joint family; and that hein
good faith had, at the request of defendant No. 2, applied the zent
payable under the lease towards liguidation of the amount due to
him under the bonds, and that the whole of the rent due under
and up to the end of the lense had, under an arrangement with .
defendant No. 2, been 8o applied and nothing was due fo the pl&m-1
$iffs or defendant No. 2 on account of such rent, hut that “on the.
contrary, the plaintiffs and defendant No. 2 were owing money to
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him. He alleged that the suit was brought by the plaintiffs in
collusion with defendant No. 2 fo defraud him, and denied the
plaintiffy’ right to give him the notice they had, and contended
that such noticescodd nol’ affect their rights or his liability under
the lease and give them thé\right to demand paymont of their share
of the rent separately; but, even if it could otherwise be held to do
go, that he*had, priox to the receipt thereof, entered into the
said arrangement, as to the appropriation of the rent, with defend-
ant No.2,and he could not therefors be affected by it or prejudiced
by the fact that he had taken no notice of it. He submitted
therefore that the suit should be dismissed.

The Munsiff 'mpon these pleadings, without going into the
merits, held that the suit was not maintainable and dismissed it.
His grounds for doing so were that it was an admitted fact that
there had been mo armﬁgement between defendant No. 1 and
the plaintiffs, under which the former had agreed to pay their
share of the rent separately, and that the plaintiffs had never
realized their share separately; that the suit was, in substance,
not to recover the whole renf, making defendsnt No. 2 a party,
but for a specific amount in respect of & partioular share, and that,
applying the rulings in Jodoo Shat v. Kadumbinee Dassce (1) and

Prem Chand Nuskur v. Mokshods Debi (2) suoh s suit would

not lie.

The plaintifis appealed, and the lower Appellate Court roversed
that decision and remanded the case for trial on its merits.

The material portioﬁ of the judgment of the Distriet Judge was
ag follows ;—

“The Munsiff threw out the suit relying on the rulings in Jodoo
8hat v. Kadumbinee Dassee (1) and Prem Chand Nuskur v. Mokshpda
Debi (2). The first of these rulings decided that, in the absence of
any arrangement with a tenant, a co-proprietor could not sue for

hershare of the entire rent. The latter ruling held thet a suit

might proceed in which what was claimed was the entire rent,
the other eo-proprietors being made defendants. This is settled
law, and it geoms to me that the question in this case, where no

(1) L. L, R, 70alc., 150. @) L L. R., 14 Calo,, 201,
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1890 arrangement with the tenant is alleged, is whether the suit can
PrneasE proceed where what is claimed is the entive rent so far as unpaid,
Tar  The principle applicable seems to me to be exactly the same ag
Am;?c.)wm applied in the cases 1&51': mentioned aboye. The difficulties in the
BarcoBiND way of deciding the case seem to be these : The decision in the suit
Samox. as to the exact amount of rent in arrears will not be binding ag
hetween defendant No. 2, who has not appeared, and defendant
No. 1. 'What is there to prevent the former in & suit, similar to this,
again suing the latter, with the allegation of a different state of facts ?
The solution of the difficulfy seems to me to be in the pleadings
in the suif. Defendant No. 1 does not allege that the plaintiffs
have claimed anything short of the whole arrears. : He says he has
paid the whole rent, and that there is nothing in arrear. If this
statement be false, he has to thank himself for any inconvenience

he may subsequently suffer.

“Some only of the co-proprietors being plaintiffs in the suit,
the defendant No. 1 is put in & worse position then if all had
been plaintiffs, because he may be deprived of the right of set off
which he might possibly have a right to cloim as against all and
not as against some only. The answer to this is that in the
present suit what is claimed is not really a set off. 'What is alleged
is o payment to defendant No. 1. The fact that such payment
was made by way of writing off the interest due under certain
+bonds standing in the name of defendant No. 2 does not affect
the case. It has besn repeatedly held that payment to one of
geveral co-proprietors is a good defence to a suit for rent. -

“It seoms to mo that the suit is brought in the only form
possible under the circumstances, The plaintiffs express their
willingness to sue for the whole rent due, whatever it is, but ask
only for what, according to their information orview of the facts,
remains unpaid. The question whether in a rent suiti they are
entitled to join a claim against a co-sharer for money received
on. their account is not one which has to be decided at present.
All'that I now find is that the Munsiff was wrong in throwing
out the suit on the ground stated by him. I therefore set aside
bis decree and remand the oase for decision on the merits.’” ‘

Against this order of remand defendant No. 1 now appealed to
the High Court.
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Baboo Kali Kissen Sen for the appellant.
Bahoo Jogendro Chunder Ghose for the respondents,

The judgment of the High Court (Pigor and Gowmoow, JJ.)
was as follows:

We thin}z this appeal must be dismissed. We quite agree with.
the view taken by the learned District Judgs in this case, and it
is unnecessary for us to do more as to the nature of the case than
say that we agree with the District Judge. It may, however, be
desirable to add this, that the suif, as framed, is necessarily a suit
in the altematlve The plaintiffs are necessarily not aware
whether any porﬁon of the share of the rent to which the defend-
ant No. 2 is entitled has or has not been satisfied by the first
defendant in favour of the defendant No. 2. They believe that
that has been done and, if so, there is no rent due except that part
of it which admittedly fells to their, the plaintiffs’ share; but if
& portion of the rent additional to what would constitute the
plaintiffs’ share of it remains unpaid, or if the whole of the rent
remaing unpaid, the plaintiffs agk that the plaint shall be amended
accordingly and the suit brought info conformity with the rule
that, in the absence of special agreement between the tenant and
the co-gsharers to pay their rateable proportion of the rent, a suit
by ome of the co-sharers must be for the entire rent due, making
his co-sharers defendants if they will not join as plaintiffs. The
prayer in the plaint entirely provides, we think, for the evidence
disclosing non-payment of a part of the rent, and should it appear
in the course of the hearing that a portion of the rent remains
unpaid by the defendant in addition fo an amount equal to the
plaintiffs’ share of the rent, the suit ought to be amended, as the
plaintifis’ in their alternative prayer ask that it should be. *We
add this rather ez abundanti coufeld, because, in truth, what the
District Judge has said means in effect that such is the character
of the suit. We agree with the District J udge and dismiss the
appeal with costs.

Appeal dismissed,
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