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BeportSj 10 Bombay, page 656, which is somewhat in farour of 
the appellant. The appellant, however, is met at the forefront 
of this appeal by a series of rulings of this Gourb commencing 
from I. L. E., 2 All., 565 and ending with I, L. JR., 29 All., 262. 
It is clear on the face of these rulings that the plaintiff is entitled 
only to redeem the share which she owns in the mortgaged 
property, and that share is much less than Be. 0-2-8. We can 
see no good reasofi to differ from a long series of decisions which 
have prevailed in this Court, especially when the rulings of this- 
Court are based on a ruling of their Lordships of the Privy 
Council. In our opinion the decision of the courfc below is quite 
correct. We therefore dismiss this appeal with costs.

Ajp'peal d i s m i s s e d .

Before Mr. Justice Tudhall and Mr. Justice Muhammad Raflĝ .
MALlK AKBAR ALI KHAN (PiAiNTlPP) w. SHAH MUHAMMAD

Act No, V of 1881 (’Indian Easem6fit$ ActJ, sectiofi 60«»Z<ic6?ice—Denial 
hy licensee o f  licento/s iitle.

Eeld that a, licensee in possession does not, lika a tenant, by denying fciie 
title of t’he grantor of the licence, forfeit fcha licence and becomo liable to 
immediate ejeotnaont. Dharam Kumoar v. FaUira (1) followed.

T h is  was a suit in ejeetmenfc. The plaintiff came into court 
alleging that the defendant was his tenant. The defendant, 
however, set up a licence,’and it was subsequently admitted that 
the defendant was a licensee. The main ground alleged for the 
dispossession of the defendanfc was that he had, in a previous 
suit, denied the title of the plaintiff to the land in respect of 
which the licence was granted. In the present suit, however, 
the defendant admitted the title of the plaintiff. The courfc of 
first instance dismissed the suit and on appeal the lower appellate 
court confirmed the first courts decree. The plaintiff thereupon 
appealed to the High Court.

The appeal coming on for hearing before TuDBALL, J., wa-s 
referred to a Division Bench by the following order :—

The question which arises in the present case for decision 
is one which is covered by a decision of this Court. It clashes

Second Appeil No, 1559 of 1916, from a decree of Parmananii, District 
Judge of Slialiiahanpur, dated the 4tb of September, 191.̂ , coaflrming a decree 
of Badba Kislien, Munsif of Shabjaharipnr, dated the 22nd of May, 1915,

(1) Weekly Notes, 1901, ■p. 157,
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1&I7 somewhat also with a more recent decision in very similar cir­
cumstances which is to be found in 14 A. L. J., 115 (Anand 
Sarup V. €hawwa.) Under the circumstances I think it advisable 
to refer this case to a bench of two Judges for decision. I  order 
accordingly.”

Dr. <&’. if, Sulaiman, for the appellant.
Pandit Mohan Lai Sandal, for the respondent.
T d d b a l l  and M uham m aiv E a f iq ,  JJ. This case was 

decided in both the courts below on the admission that the 
defendant was in possession of the land as a licensee and the 
plaintiff, was a licensor. This was not in accordance with the 
acbual pleadings of the parties. In the plaint the plaintiif 
alleged a tenancy. The defendant alleged, on the other hand, 
a licencej but apparently, as we see from the judgement of 
the court of first instance, it was subsequently admitted that 
the defendant was in possession of the land 'as a licensee. 
Clearly that was the position which the plaintiff appellant 
took up in the lower appellate court also and it is the position 
which is taken up in the one ground in the memorandum 
af appeal filed in this Court. The courts below have decided the 
ease in view of the decision of a Bench of this Court in Dharam 
K'UfUwar v. Fakira (1). The plea taken before us is that the 
defendant having denied the plaintiff’s title altogether, his licence 
is liable to be revoked and he should have been ejected. It was 
in the previous suit between the parlies that the defendant denied' 
the plaintiffs title, and in that the question of title was decided 
in the plaintiff's favour. In the present suit the defendant has 
admitted the plaintiff’s title. The ruling in question is the only 
ruling to which our attention has been called. It is admittedly 
against the appellant’s contention. It was therein laid down that 
a licensee in possession does not, like a tenant, by denying the 
title of-the grantor of the licence, forfeit the licence and become 
liable to immediate ejectment. The tiwo Judges who decided that 
case remarked as follows “  No authority, either from the Indian 
or- English reports, has been cited to us in support of the conten­
tion that in such a case a licensee is in the same position as a 
teiiant who denies Ms, lessor’s title, and we see no reason why

tl) Weekly Notes, 19Q1, p. 157,



w© should extend the rule of forfeiture and make it applic&ble to
a licensee. The grantor of the licence has ordiaarily power by --------------- -

■ 1 1  1- T . , , M alik Akbabrevocation to put an end to the licence and that may be the reason a d i  K h a n

why the same rule has not been made applicable, to a' licensee Moham.
denying the title of the grantor of the licence as to a tenant
denying his landlord’s title. It is to be noticed also, as regards
Indian legislation, that although the Transfer of Property Act
provides for forfeiture of his tenancy by a tenant denying his
landlord’s title, nd such provision has been made regarding a
liceifsee in the Chapter of the Easements Act which deals with
licenses.” It may seem anomalous that a tenant who denies his
landlord’s title is liable to forfeiture of his lease, whereas a licen-'
see may deny a licensor’s title without any such liability to
forfeiture, but it is correct that there is no such provision in the
Easements Act such as has been made in the Transfer of Property
Act, section 111. In this state of the law we think that it would
be proper to accepb the ruling in the case mentioned, inasmuch
as no good reason has been shown why we should differ ffoin it.
We therefore follow that puling and in that view the appeal must
fail. We therefore dismiss it with costs.

Appeal dismissed.
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RBYlSlONALi OBIMINAL.

JBefore Justice Sir George Znox, Acting .ChieJ Jusiioe.’
EMPEROR V .  KATWARIT R 4I a n d  o t h b b s * .

Act Wo. X L V o f  1860 (Indian Fenal Cod&J, eeotions 71,147 and 323— OHmiml 
F foced ure God&f sections 33 and 2^5~Separate oonvicfions f o r  and
causing hurt.
Where, several persons being on tkeir trial on a, charge of riofcing, it 

appears that some of them have also committed the offence of causing simple 
hurt under seotion 323 of the Indian Penal Code, there ifl no legal objeofcion 
to charging such parsons under that section and ponvioting them of, and 
sentencing them for, such ofienoe as well as for the ofience of riofcing.

K a t w a e u  R a i  and six obher parsons were convicted on a joint 
trial of the offence of rioting under section 147 of the Indian 
Penal Code, and were sentenced to varying terms of imprisonment.

■^Criminal Revision No. 433 of 1917, from an order of G. C. Badhwar, 
Sessions Judge of Ghazipur, dated the 8th' of May, 1917.
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