
E E Y I S I O N A L  O B IM IN A L .

SO. Bo/ora Justice Sir George Knox, Acting Chief Jasiice.
------- —̂ :—  MATUKDHARl SIKGH v. JAISRI akd anothtbr *

Orindnal Froc&dure Gode  ̂ section l4i5— Qovernmeni of India Act, 1915, 
m iion .107— Order under seciion 14.5 by a Magistrate duly empoioared 
to aot under Okaper X II—Bemsion—M risdicim  of High Court.
Wfci6i6 pi’oceodiugs tiJ-'s ijn in.tGn,tioii, in form and in. fact pi'ocGsdinga 

under ohaptec XII o£ the Goac ot Oriminal Proceaure, and aro taken ]by a migig. 
trate duly empowesad to act under that chaptov, the High Court has no povfei 
to send fur the record ol tboso proceedings either under the Oodo of Oriminal 
Procecl'ui’G or uuder tlao GrOVOi'iiiiien.t o£ India Act, 10iS. ‘X!It.oeq is no practical 
difiercnco between section 107 of the Q-overmtiGnfc ot India Aot  ̂ 1915, and seo- 
tiou 15 of th.0 Ghiu-tsr Act. ^ n g a i  Singh v. Mam JPartai} (1), Maharaj Tmari 
V. Ear Gharan Bai {2j, Sayeda Khattmv. Dal Singh ( 3 ) ,  Bahhan Sirighy. 
Baldeo Singh (4). liar 1‘rasad v, Fcmdurang {S>), Baldeo Bahsh Singh v. Baj 
JBallam Singh ((i) and MaJmtimad ISukmm Khan y. Fatima (7) raforred 
to. Nalhu Ham v. Emperor (8) and In re N'aOm Mai (9) distiagaished. 
Par)nesliu){ir Singh v. Kailaiyh^ati (10) dissenfcod from.

The facts of tbis case were as follows ;—
Babu-Anrudh Lai Maliendra, a Magistrate of the first class 

at Mirzapart was satisfied from a police report that a dispute 
likely to cause a brea'jh of tho peace existed conceriiing certain 
lands situate in Jafur Khani within fche local limibs of his juris
diction. He made an order ia writing, Nt>. 3A on the record, 
stating the ground of his being so satisfied and requiring 
the parties concerned in the dispute to attend his court on 
the 25th of Septeoiher, 1916, and to put in written state
ments oi their respective claims stating the facts of the 
actual possession of the subjecfc of dispute. The order was 
properly served as required by law, and it may be taken 
therefore that the notices were originally issued in respect 
of about 4 bighas 19 hiswas of land in Jafar Khani; but the 
Magistrate, on reading the written statement and petitions of

* OrjxQinal Revision No. 235 of 1917, from an order of Aurudh Lai 
Mahendra, Magistrate of the first class of Mirzapur, dated the 7th pf December, 
1916.

(1} (1908) I. L. R , 31 All., 150, (6) (1905) 2 A. L, J., 274,
(2) (1903) I. L. E., 25 All,, I4i. (7) (1886  ̂I. L. R „ 9 AH., 104-
(3) (1914) I, L. B., 30 AIL, 233. (8) (1917) 15 A. L. J., iJ70.
(4) (1907) 4 A. L. J., 91. (0) (lftQ2) I. L. B„ 24 All., 315.
(5) Weekly £-iot3s, 1905, p.^200. (10) (IfliT) 1 Patua L. J,, 336.
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Matukdhari Singh, came to the conclusion that the dispute really 
existed about 19 bighas of land in Sherwa as 'well as about Llie 
land “in Jafar Khaui. The parties consented (vide paper No. 9A, 
on the record) that an inquiry should be held in respect of both 
the lands in Sherwa and in Jafar Khani. After considering the 
evidence produced by both the parties, the learned Magistrate 
decided that Jaisri was in possession at the date on •which he 
issued his order of the 8th of September, 1916, and he issued an 
order declaring Jaisri to be entitled to possession thereof until 
evicted therefrom in due course of law and forbidding all dis
turbance of his possession until such eviction (vide his order, 
dated the 7th of December, 1916).

The opposite parfcy Matukdhari Singh applied to the High 
Court in revision against the order of the 7th of December, 1916, 
on the grounds that the Magistrate had no jurisdiction to enter
tain a proceeding under section 145 in the circumstances of the 
ease; that the Magistrate erred in giving possession of the whole 
holding to Jaisri, and that the Magistrate had not decided the 
question of possession, which was with the applicant.

Mr. M. L. Agarwala, for the applicant.
Pandit Uma Bhanhar Bcbjpa% for the opposite parties.
Knox, A. 0. J. :—Babu Anrudh Lai Mahendra, a Magistrate 

of the first class at Mirzapur, was satisfied from a police report 
that a dispute likely to cause a breach of the peace existed 
concerning certain lands situate in Jafar Khani within the local 
limits of his jurisdiction. He made an order in writing, No. 3A 
on the record, stating the ground of his being so satisfied and 
requiring the parties concerned in the dispute to attend his 
court on the 25th of September, 1916, and to put in. written state
ments of their respective claims stating the fact of the actual 
possession of the subject of dispute, It has not been suggested 
that the order was not properly served as required by law, and it 
may be taken therefore that the notices were originally issued 
in respect of about 4 bighas 19 bis was of land in Jafar Khani; 
but the Magistrate, on reading the written statement and peti
tions of Matukdhari Singh, came to the conclusion that the dis
pute really existed about 19 bighas of land in Sherwa as well as 
about the land in Jafar Khani. The parties consented (vide paper
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, 1917 jN o . 9A o h  the record) that an inquiry should be held ia respect 
of both the lands in Sherwa and in Jafar Khani. After consider' 
ing the evidence produced by both the parties., the learned Magis
trate decided that Jaisri was in possession at the date on which 
he issued his order of the 8th of Septemberj 1916, and he issued an 
order declaring Jaisri to be entitled to possession thereof until 
evicted therefrom in due course of law [and forbidding all dis
turbance of his possession until such eviction (vide his order, 
dated the 7th oi December, 1916).

The opposite party Matukdhari {Singh is now asking this 
Court to interfere in revision with the order of the 7th of Decem
ber, 1916, on the grounds that the learned Magistrate had no 
jurisdiction to entertain a proceeding under section 145 under 
the circumstances of the case; that the learned Magistrate erred 
in giving possession of the whole holding to Jaisri, and that the 
learned Magistrate had not decided the question of possession, 
which was with the applicant. So far as can bo judged from 
the record, which was sent for, "the proceedings of the learaed 
Magistrate were proceedings carefully and specifically taken 
under Chapter X II of the Code of Criminal Procedure. Nothing 
was shown in the application to this Court which threw doubt 
upon this procedure, and I am inclined to doubt whether this 
Court had any power to send for these proceedings and to inquire 
into them.

In Jhingai Singh v. Ram Fartap (1) it was held, following 
Maharaj Tewari v. Mar Gharan Bai (2), that “  as the law at 
present stands, where the proceediags below are in intention, 
in form and in fact proceedings under Chapter X II of th© Code 
of Criminal Procedure by a Magistrate duly empowered to act 
under that Chapter, this Court h8,s no power to send for those 
proceedings either under the Code or under section 15 of the 
Indian High Courts Act of 1861.” The court refused to 
go into the question where, after being properly seised of the 
case, the learned Magistrate went out of his way and passed an 
order which he had no jurisdiction to pass. In Maharaj Te^dri 
V. Ear Ohdran Bai (2) a Division Bench of this Court held that 
when a Magistrate having jurisdiction in. this behalf with great

(1) (iSOB) I. Ii. n ., 31 All., 150.  ̂ (2J (1903) I- L‘. B., 26 AU., lU .
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care and precision laid the proper foundafcion for his proceedings 
under Chapter X II of the Code of Criminal Procedure, then, by 
the amendment which was introduced by the Code of Criminal 
Procedure (1898) into section. 435, this Court had no power to 
call for record of these proceedings. An attempt was made to 
contend that this Court could under section 15 of the Charter 
Act and the powers of superintendence thereby given set aside 
the order of the Magistrate passed under Chapter X II of the 
Code of Criminal Procedure. This Court declined to do so, inas
much as it found that the jurisdiction given to it under 
clause 29 of the Letters Patent contained the express provision 
“  that the proceedings in all criminal cases other than those 
brought before this Ooiirt in the exercise of its ordinary original 
crim.inal jurisdiction shall be regulated by the Code of Crimi
nal Procedure or by such further and other laws in relation 
to the Code of Oriminal Pi’ocedure as may have been or may bo 
made by the Governor General in Council ” (see page 147), An
other Division Bench of this Court in Sayeda Khatun v. Lai 
Singh (1) followed the cases just quoted above and entirely 
agreed with the view expressed in those cases. The case of 
Bahban Singh v. Baldeo Singh (2) is also a case in point upon 
this question, in which it was laid down that onoe it was estab
lished that a Magistrate had acted with jurisdiction this 
Court had no further concern with the matter. The remarks 
of the present learned C h i e f  J u s t i c e  in Bar Frasccd v. Pa%d- 
wrang (3) are very important. He held that it would be a 
matter of great regret if on purely technical grounds the spirit 
and intention of the Code of Criminal Procedure be ignored. 
See also Baldeo Bakah Singh v. Baj Ballam Singh (4).

So far back as the year 1886 a Full Bench of this Court in 
Muhammad Suleman Khan v. Fatima (5) had occasion to 
consider what this Court could and what it could not do in the 
exercise of its powers of superintendence under section 15 of 
Statute 24 and 25 Vie, C., 104, The ease before the Full Bench 
was a suit of a civil nature. The Judges of the Full Benoh,

(1) (1914) I. L. B., 88 AU., 233. (3) Weekly Notaa, 1905, p. 260.
(2) (1906) 4 A. L. J., 91. W  (1903) 2 A. L . J. 274

(6) (1886) I. ij. R., 9 Ail,, 104.
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who were disposed to extend the jurisdiction of the Court to 
its furthest limit, held that what was stated in section 622 of 
the Code of Civil Procedure as it then stood (1886) might 
properly be accepted as indicating the extent to which the 
Court should ordinarily interfere with the findings of such 
subordinate tribunals as are invested with exclusive jurisdiction 
to try and determine all questions of law and fact arising in 
suits within their exclusive cognizance and in which their decisions 
are declared by law to be final.”  This precedent is cited merely 
to show that the view taken by this Court whether in civil or 
in criminal cases has been in accord for years passed and may 
be termed the mrsus curiae of the Court in this matter.

The learned counsel for the applicant referred me to a case 
recently decided by a learned Judge of this Court, viz. Nathu 
-Earn V. Emjperor (,1). In that case it was held with reference 
to an order of attachment purporting to have been made 
under section 145 of the Code of Criminal Procedure that this Court 
had power to interfere, not under section 435 of the Code of Cri* 
minal Procedure but under section 107 of the Government of India 
Act. I asked the learned counsel to point out wherein section 
107 of the Government of India Act differed from or extended 
the jurisdiction which had been conferred upon this Court by 
section 15 of the Charter Act. He was unable to point out 
any words containing difference or extension of jurisdiction. The 
ease, moreover, is one in which this Court held that the Magistrate 
had not shown that he was satisfied that there was likely to be 
a breach of the peace unless action was taken under section 
14)5 of the Code of Criminal Procedure. This ground would i n  

itself have been sufiBcient without invoking section 107. Refer
ence is made in the precedent just cited to the case In  re Nathu 
Mai (2), In which S t a n le y ,  C, J,, held “ that under the Code 
of 1^98 the revisional powers of the Court in proceedings under 
Chapter XII were withdrawn, and therefore, the Court is not 
empowered to exercise revisional jurisdiction in such proceedings 
unless in cases where the Magistrate had* acted without jurisdic
tion.” Much stress was laid ia argument upon the words given 
at page 317 and which are as follows “  If an ordet purporting

(1) (1917) 15 A.L. J., 270. (2) (1902) I, L. R., U  All., 319.
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to be made under section 145 is made without jurisdiction there 
is no doubt this Court can exercise its powers under section 15 
of the Charter A c t . B u t  the learned C h ie f  J u s t i c e  went on 
to say “  The Magistrate has acted within his powers, and if 
anything has been done by him to which objection can be taken, 
it was at the most an irregularity, and this Court is precluded 
from interfering by the express provisions of the Act of 1898,’ ’ 
It was contended that where a Magistrate who might have begun 
proceedings properly under section 145 had purported to go on 
and pass an order which could not be passed under section 145, 
this Court could interfere under section 15 of the Charter Act, 
I f  this was what the learned C h ie f  J u s t i c e  intended, his 
observations in the case were clearly obiter dicta.

A stronger case .cited to me was ParmeshwcLV Singh v. 
KaiLasJipati (1). This was a case tried by a Special Bench of 
the Bihar High Court. C h i e f  J u s x io e  O h a .m ier considered 
that the cases which had been cited to him,, specially those 
of the Calcutta High Court taken as a whole, laid down the 
rule “ that a High Court can and will interfere in a case 
under Chapter X II of the Code where the Magistrate has acted 
without jurisdiction or has exceeded his jurisdiction. The 
learned C h i e f  J u s t i c e  went on to say that the policy of the 
Indian Legislature in connection with the proceedings under 
Chapter X II of the Code is shown by a provision under section 
435 of the Code of Criminal Procedure (1898) which prevents 
the High Courts as cour ts of revision under Chapter X X X II of 
the Code from sending for the record of proceedings under 
Chapter XXII.”  Thfe result, according to him, is that “ the 
High Courts in India which have no statutory power of superin

tendence cannot send, for records of proceedings which were in 
substanoe and in fact proceedings under Chapter X X II of the 
Code and were conducted by a Magistrate who had jurisdiction.”  
There the learned C h i e f  J u s t i c e  leaves the question and does not 
show how when a High Court cannot send for a record of pro
ceedings it can consider what proceedings were taken, is it to act 
■upon arguments and affidavits and in short upon something other 
than the actual record of proceedings ? I find it impossible to 

(1) (19171 Piitaa L. J., 330.
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arrive afc any aueh conclusion and such a view is iindoubtediy 
opposed to what has been the cursm curiae of this Court. 
Where a Magistrate has nob laid proper foundation for his 
proceedings this Court has sent for the record and interfered. 
As instances I may reier to JPitcLTnbdT L<xl v• ScitcIqj PTCLSctd 
{l)Mahadeo Kunwar- v. Bisu (2), In  re T. A. Martin (3), 
In  re Dycbwappd Basgu nda> Pcitil (4) and Jliengar v. Baij- 
nath (5).

The result is that I hold that this Court is precluded from 
interfering in the present case. The proceedings were proceed
ings of a Magistrate of the first class and were very carefully 
taken under Chapter X II of the Code of Criminal Procedure. 
He committed no irregularity, and if afterwards he erred in any 
way that is a matter which cannot be interfered with by this 
Court in revision under the law as it stands. He intended to 
exercise jurisdiction under Chapter X II ; he did exercise 
jurisdiction, and he was entitled to do so. The application is 
dismissed.

Application dismissed.

APPELLATE CIVIL.

Before Mr. Justice Tudball and Mr, lu&tice Muhammad Bafiq.
ZA.1B-UN-1TISSA BIBI (Pi.AiisraiE’ur) v, PABBHU NARAIN

SINGH AND OTttKBS ( D e E’ENDA.STS).'^

Mortgage—Suit for redemption^Major portion of mortgaged properly purchased 
by mortgagee— Suit by one only o f the heirs of the mortgagor to redeem tM 
wTioU of the remainmj share in the mortgagedpro;perty.
Out of the original l6 aniaas of a villaga which was the subject of a, 

usufructuary mortgage, the mortgagee acquired by purchase 13 annas and 
4 pies. After tha death of the mortgagor, one of his heirjs sued to redeem thu 
whole of the remaining 2 annas and 8 pies. The other heirs wore made parties 
to the puit as :pro forvtd defendants and consented to the plaintiff redeeming 
the whole of the remaining share. Held that, notwithstanding this, tha

«» Second Appeal No. 162 of 1916, from a decroe of S. R. Caniols, District 
JudgeofAUahabad, dated the 25th of August, 1915, modifying a daorea of 
H. A. Lane. Subordinate Judge of Mirzapur, dated the 12th of May, 1914,

fl) (1912) .10 A. L, J., 465. (3) (I90;t) I. L. S  , 27 AIL, 5308.
. (2) (1903) I. L. E„ 35 All,, 537. (4) (17) Bom., L. R., 382.

(5) (1918) 11 A. L. J ., 686.


