
the order of adjudication had been made against the debtor, the 
court shall, on the application, direct the property, if in the 
possession of the court, to bo delivered to the recei-yer/’ This 
section and the preceding soction 34 only apply when there has 
been an- adjudication of insolvency or the appointment o f a 
receiver. In the present case there has been neither an adjudica
tion in insolvency nor the appointment of a receiver. We must 
allow the appeal, set aside the order of the ■ court below and 
dismiss the application with costs in both courts to be paid by 
the opposite party.

A'p'peal decreed.
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Before Mq'. Justice Piggott.
’EMPEROB 'y. BHOLA a n d  o t h e h s ,*

Criminal Procedure Code, section —A^pealahle and iion-appealdbU 
sentences given, on a joint trial—Appeal by some accused—Beference made
hy appellate court as to the others 

Of saveral presons tried jointly by a Magistrate, some received appealable 
senieaces, otiers noa-appsalable. The former appealed to the Ssasiona Judge, 
who acquitted them, bxib on grounds that were a pplioable to all.

Jleld that it was the duty of the jadge to bring the cases of tha remaimng 
accused to tha notice of the High Court under seotioa 439 of tbe Oode oi Ori- 
minal Procedure,

T h is  was a reference under section 4i39 of tbe Code of Criminal 
Procedure made by the Sessions Judge of Meerut under the 
following circumstances. Eleven persons were Jointly tried be
fore a Magistrate of the first class in respect of offences charged 
under section 409 and section 424 of the Indian Penal Code. 
Three men ‘ were convicted under the former of these sections and 
received appealable sentences. The remaining eight, Bhola and 
others, being convicDed on a charge under section 424 of the 
Indian Penal Code, were sentenced to fine only. The first three 
appealed. The Sessions Judge acquitted these three upon 
grounds which were applicable also to the non-appealing accused. 
But he submitted the whole record to the High Court with the 
recommendation tha  ̂ they likewise should be acquitted

* Orimina'l Reference. No. 367 of 1917.



PiGG-OTT, J.—This was a cfise in 'which eleven persons were
-------------- jointly tried before a Magistrate of the first class in respect of
EMPBBoa charged under section 409 and section 424 of the Indian

B k o l a  ■ Code. Three men were .convicted under the former of these
sections and received appealable sentences. The remaining eight, 
Bhola and others, being convicted on a charge under section 424 of 
the Indian Penal Code, were sentenced to fine only. The three 
first mentioned appealed to the Sessions Court, and the learned 
Sessions Judge, in a carefully reasoned judgement, has accepted 
their appeal on’ the facts. He has accordingly set aside the 
conviction and sentence against these three men and has acquitted 
them and ordered their release. The case of the eight men against 
whom unappealable sentences were passed has been referred to 
this Court. As the Code of Criminal Procedure at present stands, 
there is room for controversy as to whether, in a case like the 
present, an appeal from those accused, persons in respect of whom 
the sentence passed was individually unappealable is barred hy 
the provisions of section 413 of that Code. I take this opport
unity of stating that, although I  have myself expressed and aqted 
upon the view that the provisions of section 413 aforesaid do not 
operate so as to take away the right of appeal which would 
otherwise be conferred., in any case tried by a Magistrate of the 
first class, to the court of Session by section 408, I  find that this 
view has not been generally accepted in this Court and has been 
expressly dissented from by the present acting Chief Justice. I 
do not propose, therefore, further to insist on my own individual 
view in this matter. So far as I am concerned; the law may be 
taken as settled in accordance with what I admit to have been tlie 
prevailing practice in this Court. If, therefore, at one and the 
same trial, an appealable sentence is passed against one or more 
accused and unappealable sentences against others, and the learnad 
Sessions Judge, hearing the case on the merits on the appeals of 
those convicts who had a right of appeal, comes to the conclusion 
that the convictions were bad as against all the persons accused, 
he should consider it bis duty to refer to this Court the case of 
those persons against whom unappealable sentences were passed. 
The matter can then^be dealt^with by this Court under its gene
ral revisiohal jurisdiction as provided by section 439 of the Code
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of Criminal Procedure. The procedure is clumsy, and I hope to 
see it amended by a reasonable modification of the law. At pre* 
sent this must be taken as the settled procedure of bhis Court 
under the Code as it stands. I have no doubt that the learned 
Sessions Judge was right in this case. I accept his reference, and, 
for the reasons given by him, I set aside the convietions and 
sentences against Bhola and each o f the other seven men named 
in the referring order. I acquit them o f  the offence charged and 
direct that the fines imposed upon them, if paid, be refunded.

Reference accepted. Convictions set aside.
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Before M r  Justice Tudhall and M r .  Jastice Muhammad Rajfq,
M O T I  LAL v . RAM KARAIN (D e p e is d a n i )*

Civil Procedure Code (1908), order X X II, rule i —Farinenhi^—Suit for  dh- 
solution -Death of defendant after preliminary decree—Ap^lication for 
subJiitution—Limitaiion.

In a suit for dissolution of partnersliip, after the preliminary decree was 
pfissed, CHS of the defendants died. Somo two years after his death the 
plaintiff applied for substitution of the name of the heir of the deceased de
fendant, and asked the court to proceed with the suit. Eeld that in the 
ciroumstanoes order XXII, rule 4i, of the Code of Oivil Procedure applied and 
the application was too lata. Jamnadas CJihdbildas v. Sorabji Kharsedji (1) 
followed.

O n e  Moti Lai obtained a preliminary decree in  a partnership 
case against Pirbhu Dayal and others. After this decree had 
been passed Pirbhu Dayal died. Some two years after his death, 
the plaintiff Moti Lai applied to have the name o f hw heir 
brought upon the record and asked the court to proceed -with the 
suit. The court of first instance held that order X X II, rule 10, 
of the Code of Civil Procedure applied to the case and that the 
application was within time, and it was granted. The defendants 
appealed and the l^wer appellate court allowed the appeal and 
rejected the application^on the finding that order X X II, rule 4, 
a p p lie d >nd that the application was beyond time The plaintiff 
applied in revision to the High Court.


