
1917 :BeforeSir Henry Bioharch, Knight, OUaf Jiidioe, m d Justice 
SirFtamada Cliaran Bawrji.

.A^nl, 4 h. pjjCREB-noLMB) v. K AlU N  SJNGH. awd Astotoee
(JCBGBMEK^E-DBna.’OKS). ®

Civil Trocedwe Code (m S J , order X l%  rule 2 i order Z X X IV , rules i  and 
h -T rd ivm a rv  d ecu e -m a ree . ord&ying payment, by ini^{almmt$ and in 
default o jpayru nta f any om mstabnmt, ordering ex^euiionfor whole mnomt 
^D efault made ^Tayment ou$ of oourt-AmUcaiion for decree ahsoluie^ 
Act Ifo IX  of [QdS {Indian Limitaiio'^ AetJ, achedLilo I,ariiale 181. 
jGTeZ^ZlihatotderXXI.rulQ2,oftlieOoaoofCmlPi:oceauvo bas no applica­

tion to a deoreo foi: sale o?i a wxorfcgage by wbich the mortgage money liappens 
to "be made payaWo by imtaliiiGats.

The facts of this case ’were as follows:—
On the 24th of July, 1909, a preliminary decree under order 

XXXIV rule 4,i.'as passed in. terms of a compromise that defexidanta 
should pay Rs. 600 by six-monthly iuMtalmeuts of Ks. 87-8-0, and 
in default of any instalment lieing paid the plaintiff would be at 
liberty to realize the entire amount claimed. On the 29th of April. 
1915> the d e c r e e -holder applied under order XXIV, rule 5, clause
2 for a final decree, on the ground that the judgement-debtors 
had paid the &:Bt ten instalments but had failed to pay the eleventh 
instalment, ^hich fell due on the 2nd of February, 1915. The 
judgement-debtors opposed the application as being time-barred. 
The Munsif of Ghaziabad held the application to be time-barred as 
“ the money alleged to have been paid by the judgement-debtors 
out of court was money payable under a decree within the mean­
ing of order XXI, rule 2, of Act V of 1908.

In appeal the District Judge of Meerut upheld the decision 
of the learned Munsif. The desree-holder appealed to the High 
Court.

Pandit Badha KaTit Malamyaf for the appellant : ~
The present applieation is not time-barred. Both the lower 

courts have misunderstood the nature of the present application. 
This is not an application to execute a decree, but an application 
asking for the preparation of a fi.nal decree. The new Act has 
put an end to the conflict, and tinder the new Act such an 
application is not one in execution of a decree, and so order XXI.
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rule 2, clause (3), does not prevent the judgement-debtor from 
proving the payment of the first ten instalments.

Munslii Laohmi N'arain, for the respondent :—
The payment of the instalments not having been certified no 

court can recognize the payment and the application is time- 
barred, as held in Gohul Ghand v. JBkiha (1).

Pandit Radhob Kant Malaviya, was not called upon to reply,
RrosABDS, 0. J., and BaneRJI, J. :—This appeal arises out of a 

suit which was orginally instituted on foot of a mortgage. 
The suit resulted in a oompromise decree which provided that 
the defendants should pay Rs. 600 by certain instalments 
therein mentioned and tha.t in default of any one of the instalments, 
the property should be sold for the full amount of the claim and 
costs. It is alleged (and we may assume for the purposes of this 
appeal) that the judgement-debtorspaid several of the instalments 
According to the decree-bolder default was first of all made on 
the 2nd of February, 1915. Such default having been made, the 
present application was preferred for a final decree under order 
XXXIV, rule 5. The court below has disTiissed the application 
as being barred by time. The court relying oel a decision of 
this Court (afiSrmed by the decision reported in I.L.E., 38 Allaha­
bad, at page 204) has dismissed the application as barred by > 
time. The case referred to was a case of a simple money decree, 
and the application was for execution. Order XXI, rule 2, 
clause (3), provides that any payment or adjustment which has 
not been certified in the prescribed manner shall not be recogni­
zed by any court executing the decree. The application in the 
present case was not an application for execution of the decree, 
Under the present Code, an application for a fiknal decree is not 
an application for execution. The case cited therefore has no 
application. The court below seems to have applied article 182 of 
the first schedule to the Limtation Act. The proper article in 
our opinion is article 181, and limitation should run from the tiraê  
when default was made. It will be for the court below to 
ascertain when default was made if at all. We must allow 
the appeal, set aside the decision of both the courts below, and 
remand the case to the court of first instance through the lower 

(1) (1914) 12 A. L . 387.
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appeliafce court with direcbious to re-admifc the application under 
its original number in the file and proceed to hear and determine 
the same according to law. Costs will be costs in the cause.

A;pjpechl allowed imd cau8&remanded.

B$foi'6 Si)' Hsnry Richards, Knight, Chief JuntioQ, and JusUoe 8w  Pi'amada 
Gharan Banorji.

KBISUNA SAtl ( O b j e c t o e )  v .  THE OOLLECTOB OF BABBILLY 
( O p p o s i t e  p a k t t . )  *

Aot No. I  o f  189i  f Lm d Aotjuisition Aof J, becUon 9— ]?rooedurc~~'0ocu‘pier 
of land sought to ba compulsorili/ miiuired—Motice.

Uadoi sectiou 9, clauae i3), of the Laud AcQviisitioa aot, 18i)4, the [occupier 
o£ land, ooacarnmg whioh ;ii publio nobloo haa been given uiitlor clause (1) 
of the section, is entitled to suck uotioa aa will îvc3 Him, in the samo manner 
as the persona mentioned ia clause (2) fifteen days in te m l in which to state 
before the Oollector tho naburo of hia iuterost in, the la»d and th’e particulars 
of his claim for oompenaatioa, eto.

Tma was an appeal by the oooupior of land the subject of 
proceedings under the Land Acqusition Act, 1894, from an 
order of the District Judge of Bafeilly confirming the award of the 
Oollector. The award waa confirmed upon the sole ground that the 
appellant did not atato “ the nature of his interest in the land and 
the particulars of hid claim to compeuaation for such iiitereat’ '

I by way of objection under section 9j clause (2), of the Act, The 
main objection of the appellant involved a question of procedure 
under the Act; and was to the elfect that the notice which had been 
served on him under section 9, clausa (3), did not give him the 
statutory period, namely, 15 clays, to which he was entitled for 
the purpose of represeating his case to the Collector.

Pandit Umob ^Shankar Bajpai, for the appellant.
Mr, A.M. Hyves, for the respondent.
K ic h a e d s , C, J., and B a n e r j i , J. This appeal arises out 

of proceedings under the Laud Acquisition Aot. The -learned 
Bisfcxiol) Judge has affirmed the award of tho Collector on the 
sole ground that the appellant did nob state “  the nature of hia 
interest in the land and the particulars of his claim to compensa­
tion for such interest ” by way of objection under section 9, 
clause (2j, of the Land Acquisition Act. He appears to have

» First Appeal No. 369 of 1916, from a daoreo of H. Nelaoa Wright' 
Distriot'JftdgaQiBareilly, dated the 3e4 of SBpt«BjbeEi'l9l5.


