
1. L. R., 22 Calcutta, already referred to, tlio plaiuhiff would Ibe on;- 189(3
titled to a deorec to soil the property subject to tlie prior inoum- "
hrances, still, under the circuinstanoos o f  this particular case, we Madiiub

M ohapatra
tliink wo are not called xipon to make a decree to tbat effect; rather a.
we arc of opinion that the decree passed by the Ooart below, giving 
the plaintiff liberty to redeem the earlier mortgages and then to sell Tagoke.
the property subject to the nsnfrnctuary mortgage, is equitable 
and proper.

In this view o f the matter wo dismiss the appeal, but nnder tbo 
circumstances we think that each party should bear his own costs, 

n. w. Apjwal dismmed,
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Before. Mr. Justiof, GJiose and Mr. Justice Gordon.

KODERT WATSON & CO., L D . (D e fe n d a n ts )  v. BAM OHAND DDTT
A N D  O T IIB R S  ( P L A I N T I F F S . )  ®

Joint Tenancy—-Exclusive oocupaiion o f the joint Imula ttj some o f  the co'- 
owners—Siiit hy the other joint tenants fo r  compensation—Limitation— 
Limitation Act {X V  o f 1877'), Schedule I I ,  Article ISO,

Some o f the joint tonanta o f certain lands took tlie nse and ooonpation 
o£ part of tlio j’oint I u d cI s ,  to the exclusion o f  llio other joint tenants, wlio 
afterwards brought a suit for compensation for such ueo and oocui. atiou.

JETeld, thftt the period o f limitation for such a suit waa govornsd by Article 
120 o f tli0 Limitation A c t ; aad that, therefore, the pluinUilis were ontitlod to 
recover compensation for sis years.

T s b  plaintiffs and the defendants jointly owned certain lands. 
The plaintiffs, four in number, were jointly entitled to a 1 anna 
6 gundas 2 conries and 2 krants share ; and the plaintiffs 2, 3 
and i  were exclusively entitled to an 8 anuas share. The defen
dants took possession o f 4,1'38 highas of the joint-lands and culti
vated them exclusively. The plaintiffs then instituted a suit against 
them for the recovory of joint possossion, together with mesne profita 
for the years 1291, to 1293 and for an injunction, This suit was 
eventually appealed to the Privy Council (see I. L. R., 18 Calc,, 
10) ; and the Judicial Committee, on the 25th April 1890, held 
that, although the })l!n’nii(T> wore not entitled to either o f  the 
remedies they (ilaiined, tlioy wore entitled to compensation from

* Appeals from Original Dooreos Nos. 329 and .̂ 49 of 1894, against tlic 
doeroo of Babu Babi Chandra Ganguly, Subordinate Judge of Midnapiii’i 
dated llic 2Slli of Juno 1894.
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189G t lie  d e fe n d a n ts  f o i ’ th e  e x c lu s iv e  u s e  o f  th e  la n d s  ; a n d  t lie ir

' lo r d s h ip s  a w a rd e d  c o m p e n s a t io n  a t  t h e  r a te  o f  t w o -t h ir d s  o f  7 

W atson  a n n a s  p e r  b ig h a  p e r  a n n u m .
& Co., L d. plaintiffs filed the present suit

Sam̂ Ôhand compensation in respect o f the years 1293 to 1300, amotinting
to Rs. 9 ,7 i7 -ll-0 . The defendants pleaded that there was a
misjoinder of parties ; that part o f the claim was barred by 
limitation ; and that, as the plaintiffs had the exclusiYe enjoyment 
of certain lands in the zemindari, they were not entitled to any 
I’elief, unless a deduction -was allowed in respect of those landsi, 
The SiiborJinate Judge overruled the plea of misjoinder, hut 
held that the claim in respect o f the years 1293 to 1296 was bar
red. As to the remaining plea, he hold that that was virtually 
one of set-oS, and could not be entertained under section 111 of 
the Code of Civil Procedure. Ho therefore made a decree in 
favour of the plaintiff for part of the claim, with interest at 12. 
per cent, per annum on the amount of each year’s compensation 
ealculaled from the beginning of the year after the year for which 
Buoh compensation was decreed.

Against this decree both sides appealed to the High Court 
a,nd the appeals were heard together.

Babu BJioicani Charan Suit for the defendants.— The suit is- 
bad for misjoinder o f parties and o f causes o f  action. [CI-h o se , J . 
— How does that affect tha merits ? ] The plaintiff No. 1 has- 
got a dccree for an amount to which he is not entitled under any 
circumstances.

N ext: The claim is barred for the years 1293 to 1296 ; and, 
if  so, it is also barred for a part of 1297, because the suit was 
instituted on the 25th April 1893, corresponding with Bysacfc 
liiOO. I f  this is a suit for compensation smpUeiter, the amount 
jnust bo viewed as becoming due at the end o f each month. The 
Bengal Tenancy Act will, therefore, not apply, and the claito is 
barred. It is the case o f both sides that the Tenancy A ct does not 
apply. The act o f the defendants in taking exclusive possession 
as they did was either a misfeasance or a malfeasance ; and, under 
article 36 of schedule I I  to the Limitation Act, compensation for 
such an act must be sued for within two years from the commission
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/• )f t l i e  m is f e a s a n c e  o r  m a l f e a s a n c e .  T h e r e f o r e  t h e  c l a i m  f o r  t h e  1896 

y e a r  1297 i s  b a r r e d .  B u t  e v e n  i f  t h a t  a r t i c l e  d o e s  n o t  a p p l y ,  t h e n  E o b e o t  

a r t i c l e  115 w i l l ,  f o r  t h e r e  m i g h t  f a i r l y  b e  s a id  t o  h e  a n  i m p l i e d  c o n -  

t r a c t  b y  t h e  d e f e n d a n t s  t o  p a y  f o r  t h e  e s a i u s i v e  u s e  o f  t h e  l a n d ,  

a n d  i n  t h a t  c a s e  t h e  p e r i o d  o f  l i m i t a t i o n  w o u l d  b e  t h r e e  y e a r s ,

The plaintiffs are not entitled to any compensation, nor to any '
interest thereon; and certainly not, in any case, to interest at 12 
per cent.

Babu Sarat Chandra Dutt for the plaintiffs.— The lower Court 
was wrong in considering that the compensation to which the 
plaintiffs were entitled was rent. The defendants are admittedly 
co-owners with the plaintiffs, not their tenants ; and they are so 
declared by the Privy Council in the former suit. The claim is 
for use and occupation ; or else it is a matter of account. There 
is no period of limitation specially provided for such a claim ; 
and therefore article 120 applies, giving six years as the period.
Under the former law it was expressly held that six years was 
the period o f limitation— Dehnath Roy Chowdhry. y. GudaclJiur 
Bey (1). Clearly neither article 36 nor article 115 can apply.

Again, the defendants stand in a confidential relation towards 
the plaintiffs, and are subject to the same interposition of a Court of 
Equity as express trustees in a matter of account—-Story’s Equity 
Jurisprudence (Ed. 1892), section 466. I f  this is so, the period 
o f limitation is six years— Saroda Pershai Chattopadhya v. Brojo 
Nath Bhuttacharjee (2 ) followed in Homangini Bassi v. Nobin 
Chand Ghose (3 ).

The judgment of the Court (G-h o s b  and G o r d o n , J J .) was as 
follows :—

The plaintiffs and the defendants are co-sharers in a joint estate.
The defendants took possession of, and exclusively cultivated, 4,128 
bighas of the joint lands. Thereupon the plaintiffs brought a suit 
for the recovery of joint possession with mesne profits and for an 
injunction.

After trial in the Courts in India, the case went up to the Privy 
Council, and the Judicial Committee (see I. L. B . 18 Calo., 10)

VOL. XXIII,] CALCUTTA SEBIES. 801

(1) 18 W, E., 132.
(2) I. L. R,,5 Gale., 910. (3) I. L. B., 8 Calc., ?83.
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1896 held that tlie plaintiffs were not entitled to either of the two re
medies claimed by them, but that they were entitled to recover

g02 THE INDIAN LAW BEPOBTB. [VOL. XXIll.

E o ber t
W a t s o h  from the defendants compensation by reason of the exoluaive use 

& Ca, L d. defendants, and the benefit derived by them ;
Eam Oe a n d  and they accordingly awarded to the plaintiffs compensation at 

the rate of two-thirds of 7 annas per bigha a year, that being 
commensurate with their share of the ijmali lands.

W e might here mention that the mesne profits that were 
claimed in that case were in respect o f the years 1291 to 1293 
Pons A m li; the present suit is for compensation for the years 
1293 to 1300 Cheyt.

It would appear that all the plaintiffs are jointly entitled to 
1 anna 6 gnndaa 2 cowries 2 krants share of the property ; and 
that the plaintiffs Nos. 2 to 4 are eselnsively entitled to an 8 annas 
share ; and they joined in bringing the present action for compen
sation in respect' of their shares.

The main points raised by the defendants in their defence in 
the Oourt below were : (1) misjoinder of parties ; (2X-lLinitation as 
to a poi'tion of the claim ; and (3) possession of certain lands in 
the zemindari being enjoyed exclusively by the plaintiffs, they 
were not entitled to any relief until and unless deduction was 
allowed in respect o f the income o f those lands.

The Court below disallowed the plea of misjoinder ; it hold 
that, so far as the claim in respoot of the years 1293 to 1296 was 
concerned, it was barred by the law of limitation ; and that the 
plea as to the plaintiffs being in possession of certain other lands 
being praotioally a plea of set-off could not be entertained under 
section 111 of the Oode of Civil Procedure ; the result being thnt the 
suit was decreed for a portion of the claim, with interest at the rate 
o f 12 per cent, per annum upon the amount o f compensation of each 
year calculated from the beginning of the year next to that for 
which such compensation was allowed.

Against this decree, both parties have appealed to this Oom-t, 
The appeal Jfo, 349 is by the plaintiffs, and the other appeal No. 
•329 is by the defendants.

The first contention that has been raised before us by the 
earned valdl for the defendants is that the suit should have been 

dismissed for misjoinder of parties. W e are unable to give effect



to fcliis contention, becanso, looting at section 578 of tho C'odo o f 189i; 
l'!ivil Pi’ocodure, it seems to us that the error on the part o f the lower p,obeot~*
Court, if there was any error in this connection, did not aiieot the Watson
merits o f the case. It is quite clear that the plaintiffs were, as bo- ^ 
tween themselves, entitled to compensation to tho extent o f 9 annas 
6 gundas 2 cowries 2 krauts share, thongh there is, so to say, a de
finition of shares as between themselves, all the plaintiffs being joint
ly enlitled to 1 ani3a 6 gundas 2 cowries 2 kranfcs, while tho throe 
plaiiitiffs 2 to 4 are entitled to an eiglit annas share esolusiyely.
The joinder ol; these two sots of parties in the same suit coTild not, 
and did not, as it seems to ns, affect tho merits of the ease ; and wa 
are not prepared to say that the error, if there was any, on the part 
o f the Court below in allowing the suit to be presented upon one 
and the samo plaint, is such as affects the merits of the case.

The learned valdl for the defendants has contended that under 
article 115, schedule II, o f the Indian Limitation Act, the period 
o f limitation in respect o f a claim like this is three years ; and, 
therefore, the suit, so far as it seeks to recover compensation for 
the year 1297j is barred hy limitation.

He has farther argued that the act of the defendants in 
taking exelnsxTe possession of the ijmali lands was an act either of 
malfeasance or misfeasance, falling within the purview of article 
36 o f the Limitation A c t ; and, therefore, if  the limitation 
proscribed by that article be applicable, the plaintiffs’ claim 
for the years 1297-1298 is barred. W e do not, however, think 
that either of these contentions can be sustained. Article 115 
runs thus: “  For compensation for the breach of anj'' contract, 
express or implied, not in writing registered and not herein special
ly provided for, the period of limitation i- .‘■hrcT- yoni''. T.-hrn fĥ -; 
contract is broken, or (where there are lii.-'.C'i;.--) '.(‘ ii
the breach in respect o f which the suit is instituted occurs, or 
(where the breach is continuing) when it ceases.”  Now, was there 
any contract on tho part of the defendants when the5r entered into 
possession of the ijmali lands— contract either express or implied ?
W e are nnabie to see how there could be any contract of the kind, 
having regard to the poi-iiion occnjiied by l.ho two parties, aa has 
been declared by their Ijordships oi iho Judicial (Joiniinttce in the 
previous case. It will he found on a reference to the judgment 
o f the Privy Council that their Lordships regarded the parties
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1896  tenants ia common, one of t h e m  being in tlie aotnal occupation 
of a portion of the joint lands, and being engaged in a proper 

W a ts o n  course of oulfcivation o f that portion as if it were his separate 
&  C o ., L d . . and they held that the plaintiffs "were neither

Bam Ohanb entitled to get joint possession o f  the lands which were in 
the esclnsive possession of the defendants, nor to a decree 
for- injunction. "What they thonglit the plaintiffs -vvere entitled 
to was simply compensation in respect of the exclusive use 
and benefit enjoyed by the defendants in respect of the lands 
in their possession.

In this view of the position o f the two parties, it seems to 
us that article 115 can have no application; nor do we think 
the other article referred to by the learned pleader for the 
appellant (article 36) is applicable; for when the defendants, 
being tenants in common with the plaintiffs, exclusively oocnpied 
portions of the ijmali lands, they could not be regarded as 
doing any act of malfeasance, misfeasance or nonfeasance, within 
the meaning of that article. These two articles |;f9a- l U -̂and 
36, being left out, we have to see whether t b ^  is any other 
article in the Limitation Act applicable io- this case. The learned 
valdl for the appellant has failed to 'point out to us any such 
article ; and it seems to us, as has been contended by the 
learned vakil for the plaintiffs, that the only article which may be 
taken to apply to this case is article 12 0  which prescribes a period 
of six years. W e think, therefore, that the contention of the 
defendants, namely, that three years’ limitation is applicable to 
this case, cannot be supported.

W e ought here to mention that the Subordinate Judge, in 
holding that the limitation applicable to this case is three years, 
evidently proceeded upon the idea that the defendants occupied 
the position o f tenants to the plaintiffs, and, therefore, as between 
landlords and tenants, the limitation applicable was three years. 
W e are, however, unable to accept that position as correct. 
Having regard to the view expressed by the Judicial Committee, 
to which we have already referred, the defendants could not be 
regarded as occupying the position of tenants to the plaintiffs. 
Ihey were tenants in common with the plaintiifs ; but they had 
exclusive enjoyment o f certain zjmali lands, and were therefore ̂
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bound to pay to the plaintiffs compeusation for such exclusive 1896 
use and enjoyment. Kobebt"

The next ground that has been raised before us on behalf of 
the defendants is one as to interest. The Court below has allcwed v. 
the plaintiffs interest at the rate of 12 per cent, per annum from 
the end of each year. "W a think that -andei' the cirourastances of 
this case, having regard especially to the facb which appears upon 
the evidence, namely, that the plaintiffs also are in possession of 
certain lands (the area or situation is not clear), it would
not be right and proper to give the plaintiffs interest npon the 
compensation allowed at the high rate of 12 per cent, per annum.
W e reduce the interest to 6 per cent, per annum.

These are the only points that have been raised and discussed 
before us by both sides ; and they being disposed of, the result 
would be that the appeal o f the defendants No. 329 should be 
dismissed, except as regards the rate of interest; -while that of the 
plaintiffs (No. 349) should be partially allowed, it being decreed 
that save and except the claim for the years 129S and 1296 (from 
Assin to Cheyt) the plaintiffs will be entitled to recover compen
sation from the defendants for the rest of the period comprised 
in the suit, with interest at tho rate o f 6 per cent, per annum 
from the end of each yeart

The parties will be entitled to their costs in proportion, to the 
amounts decreed and disallowed.

H. w .
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Before Mr. Justice Ohose and Mr. Justice Gordon,

AGHOEB NATH OHUOKEBBUTTY a s d  ak o t h e k  (Sh&xmivm) v.
EAM CHUBN OHUOKEKBUTTY a s d  a h o t h b k  ( D b f e n d a n x s . )  9 I89ff

Execution,—Sale—Purchase, lypleader, o f clients interest—Dutt/ of pleader— S8.
(Jode o f Civil Pvooednre [Act X 1 7  o f  13S3), mtio-nS17—Sj>ecifio E dief 
A c t ( I o f  m 7),seation 43 .

At a sale in execution o f  a decree againat the piaintiffs, the pleader who 
hud acted for th': piiiiutiiTd i>uruli-.iKi,'d their property with his own jaoney, but 
in the name o f Lis’ imiimrrir, iiud £ov u very inadequate sum.

® Appeal from Original Decree No. 197 ofi 1894 against the decree o i 
Bahu Karunamoy Baneijee, Subordinate Judge o f Midnapore, dated the SOtb 
June 1894.


