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of a single individual, that individual was entitled to dispose
of his property to any one he pleased without it being subject
to any right of pre-emption (unless the sale was made expressly
subject to such right). We have already decided this same ques-
tion in another cagse, See F. A. No, 302 of 1910, decided on the
22nd of March, 1912 (Powell v. Powell). In our opinion the
court below was wrong in holding that a custom of pre-emption
existed ab the time of the sale in question, No doubt a custom
might grow up again in the course of time, but there is no
evidence to justify any such finding in the present case and " this
is not the finding of the eourt below. Nor can it be said that
a contract between the cosharers has been proved. In 1881 (when

the latest record of pre-emption was made) the property was, as

already stated, in the hands of a single proprietor. The fact that
there 1s such a record appearing in the wajib-ul-arz of a mahal
in the hands of a single proprietor is another instance that the
entry in the wajib-ul-arz is not always trustworthy. Before

_ finally deciding the appeal, we must refer the second issue

to the court below, namely, whether the formalities required by
the Mubammadan law were performed by the plaintiff, pre-emp-
tor. This issue will be deemed to be taken in all three cases
and the court will decide the issue upon the evidence already on
the record.

Issue remitted.

APPELLATE CRIMINAL.

Befors Justice Sir Pramada Charan Banerji and Mr. Justice Piggott.
EMPEROR v. HASHIM ALIL"

Aot (Local) No, II of 1916 (Uniled Provinces Munioipalities Act), sections
185, 186—~Erection of buslding without sanclion of menicipal board —
Prosecution-~Nolica for demolition of building not necessary befors
proseoudion,

Where it is found that a building for whioh the sanction of a municipal
board is required has been ereoted either without sush sanotion or in contra-
vention thereok, it is not necesmary for the board to direct the demolition of
the building before it can prosecute the persorx who hag erasted it.

® Oriminal Appeal No, 198 of 1917, by the Local Govermment, from an
order of ¥, Bustamji, Bpecial Magigtrate, second class, of Lelitpur, dated the
14th December, 1916, ‘
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TrE facts of the case were as follows :—

On Hashim Ali, being the tenant of a certain shop within
he limits of the munpicipality of Lalitpur, erected in front
of the shop a fin-roofed shed. The owner of the shop had
obtained the necessary sanciion for the building of such a
shed, but the sanction had lapsed because it had not been acted
upon for the space of one year.- Hashim Ali was prosecuted at
the instance of the municipal board of Lalitpur, in respect of the
erection of this shed, under section 185 of the United Provinces
Municipalities Act, 1916, but he was acquitted because the trying
magistrate held that it was incumbent upon the municipal
board first to issue notice to Hashim Al under section 186 of
the Act, before they could prosecute him under section 185.
Against this order of acquittal the present appeal was filed
on behalf of the Local Government,

The Government Advocate (Mr. 4. K. Ryves), for the Crown.

Babu Sital Prasad Ghosh, for the opposite party.
BanerJI and Yieeort, JJ, :—This is an appeal which the Local
~ Government have felt it their duty in the public interest to file
against the order of a Special Magistrate sitting at Lalitpur,
who has acquitted one Mulla Hashim Ali on a prosecution alleg-
ing against him an offence under section 185 of the Municipalities
Act (Local Act No. II of 1916). The allegation against Hashim
Ali was that he had erected a tin-roofed shed in front of a certain
shop, of which he was the tenant, within the limits of the muni-
cipaliby of Lalitpur, aud that he had done this without obtaining
“the sanction of the board. Whe case was defended "upon various
grounds in the court below. It was suggested that as a matter
of fact sanction had been obtained by one Chaube Chatarbhuj,
the owner of the house, We have found ib necessary to look
_into the evidence on this point. We think it is clear that on
the 80th of July, 1915, the Municipal Board of Lalitpur passed
a resolution which had the effect of conveying to Chaube Chatar-
bhuj their sanction to the erection of a shed of this description
on the locality in question. Under the Municipalities Act " itself,
a8 well as under the byelaws, such a sanetion would remain in
force for one year, The case for the prosecution is hat the build-
ing in question was erected after the explration of one year.
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The accused endeavoured to prove that the crection had actually
been commenced and completed on the 27th of July, 1916, or
Just within one year. It has becn necessary for us to exainine the
evidence on this poiut, but we agree with the learned Magistrate
that the defence evidenee is unveliable. The statement of the
Conzervancy Darogha is corroboraterd by one of his own subordin-
ales and by the fact that he actuadly reported the construction of
this building on the 6th of August, 1916. It may be tuken as
satisfactory proof that the shed hadin fact been erected on the 5th
of August, 1916. It was also suggested in the court below, as well
as here, that the construction in question was not a ¢ building ”
within the definition contained in seetion 2, clausc (2), of the afore-
said Act. We think there can be no doubt that it was a « shed ”
and also a “roofed structure,” within the meaning of that section,
As a matter of fact Chaulie Chatarbhuj had applied for sanetion
as already stated, but the sanction had lapsed. So far every-
thing we have said is in agreement with the view taken by the
learned Magistrate. The reason why the trial in that court
ended in an acquittal is that the learned Magistrate felt himself
troubled by a curious question of law. He refers to the provi-
sions of section 186 of the Municipalities Act, according $o wvhich

_the Board “may at any time,” in a case like iho present, by

issuing a written notice, requirc any person in the position of
Hashim Ali to demolish a building set up by him without the sanc-
tion of the Board, or in contravention of the terms of such sance
tjon granted to him. The learned Magistrate has taken the
view that, by reason of these provisions, it was absolutely ncces-
sary for the Municipal Boatd to issue a notice requiring Hashim
Ali to demolish this building before they prosecuted him for
having erected it. There is really nothing in the terms of sec-
tions 185 and 186 of the Municipalities Act to support this view.
The powers conferred on the Board by these two sections are in.’
tended to be used in the alternative according as he nccessities
of a particular case may require. A building may be quite unob-
jectionable in its nature, and yet its erection without the previ
ous sanction of the Board may be an offence ngainst she law. To
hold that a Municipal Board cannot vindicate its authority
against such & breach of the law, without first ordering the
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demolition of an otherwisc unobjectionable building, iy to place
a forced and illiberal construction on the Statute and would lead
to consequences not desirable in the public interests, In the
prescnt case, for instance, the Municipal Board had shown that
it was ready to sanction the erection of a shedon the locality in
question, and had actually granted sanction for the purpose, but
there had been a contravention of the law on the part of Hashim
Ali, in that he had allowed that sanctivn to Japse and then pro-
ceeded to set up this shed without giving fresh notice or submit-
ting any fresh application to the Municipal Board. In such
circumstances as this a prosecution for an offence against the
Act was a more appropriate remedy than an order for the demoli-

tion of the building. We ara quits satisfied that she issuing of
a notice by the Board under the provisions of section 186 of the
Municipalities Act, is not a condition precedent to the institution
of a prosecution under section 185. The reason given by the
learned Magistrate thercfore for acquitting the accused in this
cage is unsatisfactory and his view of the law mistaken. We
must set aside the order of acquittal, and in lieu thereof we record
the conviction of Mulla Hashim Ali foran offence under section
185 of the United Proviuces Municipalities Act, We think that
under the circumstance it will be quite sufficient for us to sen-
tence him to pay a fine of five rupees, and we order accordingly.

Appeal allowed.

.

APPELLATE CIVIL.

Before Justice Sir Pramade Charan Banerji and Mr. Justice Piggott.

MADAN GOPATL, Axp aNorHER (Poarntivss) v, SATI PRASAD axp
ANUTHER (DEFENDANTS). ¥ : )

Hindu Loaw—Joint Hindu family—Sals of ancestral property by father

without legal necessity —Sale set aside at instance of sons— Pendes nat entitled lo -

refund of consideration by sons. ‘
Asale of the properfy of a joint Hindu family made by the Iather
for an antecedent debt or for the  payment of an anbecedent debk

# Second Appsal No, 7L of 1916, from a decree of Piari Lal Katara,
Sybordinate Judgeof Mainpuri, dated the 1Dth of May, 1915, ieversing a decree
of Muhammad Nadir Husain, Munsif of Phaphund, dated the 80th of
J anuary, 1014. ‘
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