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order liKat it may be appealable uuder order XLIII, rule 1 (e), 
and without amounting to a decree. The mere fact that a decree 
has been p.iss ed subsequently would not take away the right 
of appeal from the order which is conferred by the Statute.

PiGGOTT and W alsh, JJ. The appeal before ua purports to 
be a first appeal from an order passed under rule 4 of order X 
of the Code of Civil Procedure, A preliminary objection is 
taken that no appeal lies. Under order XLIII, rule 1 (e), an 
appeal lies against an order under rule 4 of order X  pronouncing 
judgement against a party. Whether an order passed by a court 
which is purporting to deal with one of the parties under the 
provisions of order X, rule 4, of the Code of Civil Procedure does 
or does not amount to pronouncing judgement against that party, 
must depend oa the particular facts of each case, and on what 
actually took place. We have examined the record, and we are 
quite satisfied that it cannot be said that the court below 
pronounced judgement against the present defendant appelk-nt 
within the meaning of that rule. That court seems to have gone 
on and tried the suit on the merits. The appeal will lie against 
the final decree, and in the course of that appeal, if this particular 
defendant has any grievance against the proceedings of the court 
below as affecting the merits of its decision, he may raise the 
point in his memorandum of appeal. We aceep|-i the preliminary 
objection and dismiss the appeal with costs.

Appeal dismissed .̂

Before Mr, Justice Tudball.
LALTA PRABAD a n d  o th b b b  (D bb ’BNDAnts) v. BHBOEAJ 8INGH a n d  

oihees (Pr.AiKa’ii?re),_lN THE MATTER OP LALTA PRASAD ahd othbbs.* 
Suit fOf ndmi'̂ tion of a mortga(j6-~Frelmitiary decree passed in —

Appeal—Court fee.
The court of first instance in a suit for redemption of a mortgage pî sfled 

in effect two preliminary deci'ees. It first passed a decree declaring the 
plaintiffs’ rigkt to redeena, which was denied by the defandftnte, against 
which the deiendants filed an appeal, and then, whilst the appeal waa pending., 
ft SWnd̂ pseJjiniuaiiy decree deciding the amount for which redemption. Boigjiit 
take place. Against that decree also the defoudants appoî led. ijh,at„
two appeals were not to be regarded aa separate appeals . for the purpose of 
assessing the court fee, but should be counted as one.

® Stamp Referenea in First Appeal Ifo. 864 ©f J.910.



a 917In a suit for redemption of a mortgage the defendants chal­
lenged the plaintiffs’ right to redeem as well as the corxecstness 
of the amount due. The court found that the plaintiffs had a 
right to redeem and thereupon passed a decree declaring such 
right and directing accounts to be taken. The defendants S in q jj . 

mortgagees appealed to the High Court from that decree, and 
paid full court fees on the appeal. Accounts having, in course of 
time, been taken as directed, the lower court passed a prelimin­
ary decree for redemption on payment of Rs. 37,000 odd by the 
plaintiffs into court; the decree further directed that the money, 
if so paid, would be at the disposal of ceriain sub-mortgagees 
who were parties to the suit, and the amount due to whom from 
the mortgagees the court found to be ,Rs. 85,000 odd. The defend­
ants mortgagees filed a fresh appeal from this decree. The 
relief sought in this appeal was the modification of the decree 
by the substitution of Rs. 61,000 for the sum of Rs, 37/000 and 
by cancellation of the order relating to the payment to the aub- 
mortgagees. The appeal was valued at Rs. 85,000 and the 
court fee paid on it was Rs. 2. Upon a report by the Taxing 
Officer to the effect that the court fee payable was Rs. 1,4*75 the 
matter was laid before the Taxing Judge.

Babu Freo Nath Banerji, (with him the Hon’ble Dr. Tej 
Bahadur Sapru), for the appellants :—

Two appeals had to be filed, by reason of the ic'correct pro­
cedure of the lower court, instead of what should have been a 
single appeal from a single properly framed decree. Unforfcu- 
nately the lower court'passed the decree piecemeal, the result • 
being itoo preliminary decrees in place of the one preliminary 
decree prescribed by order XXXIV, rule 7, of the Code of Civil 
Procedure. There is no warrant for the procedure adopted b y ' 
the lower court in embodying in the forrh of a decree its decision 
on the question of the plaintiffs' title to redeem; the court 
should have gone on to ascertain the amount due and then, and 
not till bhen, have passed its decree. As, however, the court did 
pass two decrees, the appellants were compelled to file two 
appeals, which virtually constitute but one appeal. Full court 
fees were’paid on the appeal which was first filed, 'and the appel­
lants ought not to be penalized, for no fault of theirs, to pay
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court fees twice over for the adjudication of the same thing in 
the same case. The total courli fee, payable on the two appeals 
taken togothor, is the court fee on the principal amount of the 
mortgage or on the value of the suhjecfc-matter of the appeal, 
whichever might be the greater. The amount declared payable 
to the sub-mortgagees is not a criterion. The two appeals should 
now be ordered to be consolidated together or obherwise deemed 
to be one, and the court fee paid on the first should be taken 
into account in calculating the fee payable on the second.

T udbaLL, J. :-^The facts of this case may be briefly atated as 
follows. The plaintiff respondent brought a suit for redemption 
of a mortgage. The suit was resisted by the present appellant, 
who denied the plaintiff’s right to redeem and also challenged the 
amount on which redemption was sought. The court below held 
that the plaintiff had the right to redeem and directed that the 
accounts be taken. The defendant appealed against that decree. 
He paid the necessary court fees and the appeal was admitted. 
The court below has now gone into the accounts and has found a 
sum of about Bs. 37,000 to be due. The defendant has again 
appealed and he claims a sum of about Bs. 61,000, He has filed 
hia appeal on a two-rupee stamp. The office reports that the court 

. fee payable is the ad valorem fee on the value of the appeal. The 
only argument before me is that the appellant has had to appeal 
once against the preliminary decree, that it was the fault of tlie 
court below in passing this preliminary decree in two parts and 
that he ought not to be penalized thereby and made to pay court 
fees a second time. The first appeal filed is now pending, and 

my opinion the two appeals should be considered as one and 
full amount of court fee realized as if the two appeals were one 
appeal. The amount which the court below has found to be due 
to the sub-mortgagees is a sum of Rs. 85,322. The court has 
ordered that the amount due from the mortgagor shall be devoted 
first of all to the satisfaction of the sub-mortgage. It is obvious 
that if the smn found due to the sub-mortgagees has been correctly 
ascertained the amount payable by the mortgagor, even if the 
appeal succeeds as to the amount, will not satisfy the sub-mort- 
gage. Therefore in calculating the value of the appeal the sum 
which has been found to be due to the sub-mortgagees must not
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be taken into consideration. The office will calculate the fee 
payable on the appeal as if the two appeals were one. (The sum 
already^̂ paid will be deducted and the balance only will be 
recoverable. Let the oflfice submit a report on this basis. When 
the amount is ascertained I will fix the time. wifchixi*which the 
deficiency should be made good.

By my order, dated fche I5h of February, 1917, this appeal 
and earlier appeal (F. A. No. 364< of 1915) have been consolidated 
into one appeal. The valuation of the appeal to this Court must 
be taken to be Rs. 61,000, and on that valuation a court fee of 
Rs. 1,250 must be paid. A court fee of Rs. 1,035 having been 
paid in the earlier appeal, and of Rs. 2 on this appeal, total 
Rs. 1,037, there is a dejficiency of Es, 213, payable by the defen­
dants appellants in this Court. Let the deficiency be receivedi 
if paid within six weeks.

Before M f .  Justice Tudball and Mr, Justice Muhammad Haflg.
ABDUL HASA.N akd othbeb (Defendants) u. MAKHDUM BAKHBH a.nd
OTHBBS (PliAIJSfTIE'S'S) ASD MOHAN KOEBI AND ANOTHBB (DE35'E1NDANM),*

Act (Ldoal)No. II of 1901 (Agra Tmancy Aot), sectio% Id-̂ Mx&d rate holding
- Purchase of holding atauciion saU in execution of a decree—Fmnal 
possession obtained—Suif for physical possession—Jurisdiction,

The purcliaeeEs of a fixed-rate laolding at an auction sale held in purauanoe of 
ai deocee on a mortgage applied for and obtained formal possession of the 
holding; tha zamindar, however, refused to allow them to oaltivate, and inconsQ. 
quence thereof they instituted, in a Oivil Oourt, a suit for possession of the 
holding.

Held that the position of the plaintiffs was that of tenants who had been 
wrongfully ejected hy the zamindar, bo whioh section 79 of the Agra Tenancy Aot, 
1901, applied, and that no suit would lie in> Oivil Oonrt. OoUeotor.of Benare$ 
V. 8Mam Das (1) distinguished.

T he facts of the case were as follows ;—
In execution of a decree for sale upon a mortgage a certain 

fixed rate tenure was sold by auction and was purchased by the 
mortgagees, The land was at that time in possession of the 
zamindar who had ejected the tenant in execution o£ a decree for

« Second Appeal Ho. 1848 of 1915, from a decree of Muhammad Shafi, Addi­
tional Subordinate Judge of Jaunpur, dated the 80th of June, 1915, confirming 
a decree of Rup Kishau Agha, Oity Munsif of Jaunpur, âted the 28th of April, 
1934

(1) (1916) 13jA, L. J., 329.

m i
Lama
PjSASAD

V,
Sheohaj-
SmoH.

1917 
Mar oh, 14.


