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As tb.0 poiufc appeared to be one of some importance, and tlie i892 
respondents were not represented at the Bar, tlieir Lordslaips 
thougM it dearaWe, befere giving judgmonfc, to examine the 
reported cases wMch. have arisen under section 244 of the Civil 
Procedure Code. An examination of thoso oases, of wMoh it is 
only neoesspy to mention SaJcharam G-omii Kale v. Damodar 
Akliaram Qujar (1) and Kuriyali v. Mayan (2) has satisfied their 
Lordships that the deoision appealed from is in aooordaaoe with 
the coastruction whioh the Oourts in India have uuiformly placed 
on the section in question.

It is of the utmost importance that all objections to , execution 
sals»s should be disposed of as cheaply and as speedily as possible.
Their Lordships are glad to find that the Oourts in India have not 
placed any narrow construction oa the language of section 244, and 
that, when a question has5 arisen as to the execution, discharge, or 
satisfaction of a decree between the parties to the suit in which the 
decree was passed, the fact that the purchaser, who is no party to 
the suit, is interested in the result has never bean held a bar to the 
application of the section.

Their Lordships will therefore humbly advise Her Majesty 
that the appeal should be dismissed.

Appeal dismissed.

Solicitors for the appellants: Messrs. Wrentmore and Sivinhoe.
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[On appeal from the High Ooui’t at Calcutta.]

Mahomedan Law—Domr— Oiidli, Law of, relating to reduction in amount 
ofdmer—Detennimtion of amount o f deferred domr reeov&rable fmm  
representatives of deceased husband ojiarriei in hut a mn~rendent of 
OuiJi,notaffected hy lata^of that Province—ISvidenee Act ( J a /1872), 
s. 82, cl. i^)—Hniry in Mahomedan Marriage register o f amount of 
dower, admissible in evidence to prow aimnnt fixed.

A  Mahomedan, a resident ia Patna, since dejeasod, married the plaintiff, 
while he was for a time in Lucknow where she lived. TJpoa her claim, as
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his widow, for lier deferred dower, it was found to have lieeii oontracted 
"■ for at the amount alleged Tjy her.

The cpestioa of the amount of her dower was held to he determinahle 
without reference to a usage having the force of law in Oudh, rendering 
dowor reclnoible in certain cases hy the Court. The place of celchration of 
tile marriage did act mate this applicable.

A register of marriages kept by the Isiahad, since deceased, who cele
brated this marriage, in which register was entered the amount of the 
dower, was held to be admissible and relevant, as evidence of the sum 
fixed, being an entry in a book kept in the discharge of duty within section 
33, el. (21 of the ]5vidence Act, 1873.

A ppeal from a decree (30th June 1885) of the High Ooiut 
varying a decree (29th Eebruary 1884:) of the Sii'faordinate Ju(jge 
of Patna.

This siiit was brought for deferred (moajjal) dower, Rs. 50,000, 
hy the plaintiff, nov? appellant, the only widow of the late Khaja 
Mahomed Isroail Khan, a member of the Shia, or Imamia sect, 
who died at Patna on the 14th November 1880, leaving no 
children and intestate. The defendants, among whom was 
Khaja Baker Ali Khan, nephew of Ismail, were relations, heirs, 
and sharers in the estate. Baker Ali died while this appeal was 
pending. A certificate, under Act X X y i l  of 1860, was granted 
to the plaintiff, as widow of Ismail; but Baker Ali and the other 
defendants continued to hold possession. The plaint, filed on the 
8th January 1883, stated the plaintiff’s marriage to Ismail on the. 
16th Rabi-nl-awal, 1284 Hijri, or 19th July 18G7, at Lucknow, 
whence her hxisband took her to Patna, in -whioh place he wfis a 
resident both before and after his marriage. The dower fixed was 
alleged to he Es. 60,000,

Baker Ali and the other defendants jointly answered that the 
dower was fixed at Es. 5,000 only, and that it had been satisfied. 
They also contended that If it had been fixed at the amount 
alleged it would have been excessive; and that it should be 
reduced, in accordance with the law in force in Oudh, by the 
Court.

The proceedings, issues, and facts are stated in their Lordships’ 
Judgment.

The Subordinate Judge, Eai Mothura Nath Gupta, found upon 
the evidence that the plaintiff's dower was fixed at Rs. 50,000,
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Tliis was in oonlormity ■with the Maliomedan law, and was not 
in excess of wiiafc was reasona'ble ill regard to the position of the 
husband and whie. It would not have been a right exercise of 
disoretion to reduce this amount even if the law o£ Oudli on this 
point had been applicable; and, in his opinion, it was not appli
cable. He  ̂referred to Do Nowab Tajdar Bohoo v.
MirM Jehan Kudr (1) and Bedar Bukhf. MulmmmedAli v. Kkurnm  
Bukkt Yahja All Khan (2).

The decision of the Subordinate Judge was varied by the High 
Court, which found that E.S. 5,000 only had been fixed as the 
dower.

I ’he plaintiff now appealed.
Mr. J. S . A. Branson, for the appellant, argued that on the 

evidence the judgment of the firat Court should be restored. In 
regard to the law he referred to the cases mentioned above; also 
to Baillie, Imameea Code, Bk. 1, Oh. v. of mnbr, or dower, and to 
Sngra Bild v. Mamma Bihi (3), Mussimat ILuUeelm v. Musmmat 
Jumeela (4),

Mr. B. V. Boyne, for the respondents, argued that the High 
Court had rightly decreed Es. 5,000 only.

Mr. J. H. A . Branson replied.

Their Lordships’ judgment was given by—

Lord H annen.—The plaintiU in these proceedings (the present 
appellant) is the sole widow of Khaja Mahomed Ismail Khan, 
a Mahomedan zemindar, resident at Patna in Bengal, The 
action was brought in the Court of the Subordinate Judge of 
Patna against the heirs of the deceased Mahomed Ismail, who 
are in possession of his estate, to recover from them Rs. 50,000, 
the amount of the plaintiffs'dower, alleged to have been agreed 
upon at the marriage, and unpaid at the death of her husband. 
The marriage took place on the 19th July 1867 at Luoknow in 
Oudh, where the deceased was staying on a visit. The deceased 
died at Patna on the 14th November 1880.
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The defendants in tKeir defence alleged tliat the amoroit of 
dower 'agreed on at the marriage was not Es. 50,000, hut 
Eg. 5,000, and that this was paid in the lifetime of the deceased. 
They also contended that, as the marriagQ took place at Lncinow, 
the contract of dover was regulated by the -usages and custoixiB of 
Oudh, and that by those usages and customs the agreed amouut 
of dower, if excessive, might be reduced hy the Court to an amotmt 
suitable to the eiimmi stances and position of the husband and 
wife, and they claimed that if the agreed dower was Es. 50,000, 
it was excessive and should be reduced.

The material issues in the cause were— (j) What was the amount 
of dower ? (ii) Was it paid in the lifetime of the husbajSl ? 
{Hi) Do the suages and customs of Oudh govern the case; and if 
so, was the agreed dower excessive ?

In support of the plaintiff’s case, of ten witnesses called, seven 
were present at the marriage. These seven, as might be expected, 
are all related to the plaintiff. They all agree that the dower 
was fixed at Bs. 50,000, and that this was the minimum dower 
used in the plaintiff’s family, and it was proved that her sister 
had receiTed a much larger dower. Their statements are all 
consistent with one another, except in one particular, namely, 
whether the dower was prompt or deferred. As the witnesses 
were speaking of what had occurred sixteen years before, it does 
not appear to their Lordships that this discrepancy should invali-̂  
date their testimony on the more important question in dispute, 
of the amount of dower agreed upon. The question whether’* the 
dower was' prompt or deferred only affects the reliance to be 
placed on the witnesses’ recollections, as the plaintiff was in any 
ease not bound to sue for her dower till her husband’s death, and 
it is not surprising that she did not do so sooner.

In addition to the testimony of the witnesses present at the 
marriage, the plaintifi offered in evidence the register of marriages 
kept by theKazi, in which this marriage isreoorded. No objection 
was taken, when the witnesses were examined, to the admissibility 
of this register: on the contrary, the defendants’ pleader ;reqTur6d 
that it should be inspected by the Court, as lie alleged that it 
showed that the dower was at first entered as Es. 5,000, and that 
it had been altered to Es. 50,000. Some objection seems to haw
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been taken on appeal before the High Court, as that Court 
disoiasses the Yalue o£ the xegister, on the assumption “  that all ~ 
the suggested .’difficulties, about the admissibility of this document 
are removed,”  What thoss difficulties were does not appeal*, 
hut their Lordships are of opinion that the register was admissible 
and relevap.t tsvidenee, within the meaning of the 32nd section of 
the Indian Evidenoe Act of 1872, as having been made b j  the 
Mujtahid in the discharge of his professional duty. This parti- 
culax register appears to have been kept since the annexation of 
the province, and all marriages are recorded in i t ; it contains 
columns for the names and descriptions of the parties, the names 
oJ/the vakils of the bride and bridegroom respectively, and the 
amount of the dower, together with the date of the marriage.

It appears from the, evidence of Syed Mahomed Ihrahim, hy 
profession Istahad or priest, .that the register was kept at the 
time of the marriage by his father, Syed Mahomed Taki, then the 
priest, who is now dead, and that it has been, kept since by t;he 
witnes.s himself. The witness acted as the vakil of the hride, and 
his father was the vakil of the bridegroom ; they both of them 
read the nika, or marriage scrvice. Speaking of the practice, 
the entry, he says, is made in the register on the day following 
the night of the marriage, when, as in this ease, it is oelebrated 
late at night. The witness, on looking at the entry of this 

' marriage in the register, says that it is in the handwriting of Tad 
A1]̂  his servant, formerly servant of his father, and that the 
amount of dower was as first written lis. 50,000, and that it has 
been alterSd to Es. 6,000. The witness does not recollect the 
amount of dower fixed at the time of the marriage.

Yad All stated that he had no personal knowledge of the 
marriage, excepting the recording o£ it in the register, which he 
did by the order of Syed Taki, since deceased, whose writer and 
general agent the witness then was, as he still is of Syed Ibrahim 
the son. He made the entry in (Question the morning after the 
marriage. When the witness was examined under Oommiadon at 
Lucki^w, the original register had not been obtained from the 
Patna Court, where it had been depoisited, biit the witness identi
fied a document,(Exhibit B) as having been made by him and

1892

5Ia k e b i
B eg u m

V .

S iK IN 'i
BEacrst.



GiH THE INDIAN LAW RKPOIITS, [VOL. XIX.

1892

Z akebi

V.
Sak in a
B jbgtjii,

copied from the register, and lie stated that tlie register contained 
’ the entry as detailed in tliat document.

f
Tlie "witness wrote the portion of Bsiiiliit B, wbicli lie copied 

from the register on the application of Mirza Asga^ Hossein, 
The witneBs’s statement of what was the amount of dower recorded 
by him in the register was objected to, without the production of 
tie  register. The original register was afterwards produced, and 
Mirza Asgar Hossoin, on whose application Exhibit B, copied 
from the register, was obtained, was examined and cross-examined 
as to that document. In it the dower is stated to he Rs. 50,000. 
The exact time when this copy was made does not appear, but it 
m s not long before tlie commencement or these proceedings. 
Mirza Asgar Hossein was one of the plaintiff’s witnesses present 
at the marriage, and he proves that the glower of lis. 50,000 was 
agreed to by Mahomed Ismail, the deceased hxisband of the 
plaratiif. At some time not specified, after the death of Maho
med Ismail, this witness applied to Syed Ibrahim, the priest who 
had charge of the register, for a copy of the entry of the maiTiage. 
The witnoss obtained from Tad Ali the Exhibit B. Another 
moi’e formal copy being required, he went with one Mahomod 
Zaki to Syed Ibrahim to obtain i t ; Tad Ali produced the register, 
and asked Mahomed Zaki to copy it. The witness then saw the 
register, and it contained Es. 60,000 in the column of muhr 
(dower) “  clearly Rs. 50,000. Now it appears a little blotted 
which makes it like Rs. 5,000.”

Mahomed Zaki says that he went with Asgar Hossein to Syed 
Ibrahim, and saw the register, and copied the enfry of the 
marriage at Tad Ali’s dictation. “ It was Es. 80,000. It has 
been altered.”

This was the evidence for the plaintiff, and appears to their 
Lordships clearly to establish the appellant’s case, unless its effect 
can be shown to be overcome by clear and consistent counter 
testimony.

For the defence Mahomed Aakeri was called. He is a nephew 
of the deceased, and is one of the defendants. He -states that 
when Ismail Klian was ill, he said in the presence of the plaintifi 
that the dower was lls. 5,000, and that it was paid. Three or foul
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years after, "wlaen again ill, lie said the same in her presence; 
other persons (named but not called) were also present.

Munmi KKan, a servant of the deceased Ismail Khan, says 
that he went with him to Lucknow. At the time o£ the marriage 
he -was with Ismail Khan. “  I  do not know the position of the 
plaintiff. *,I saw her house. It was in a very dilapidated state. 
Her dower Avas fixed at Rs. 5,000.”  In cross-examination he 
stated that since the dispute the plaintiff was not agreeable to his 
stopping in the house, and so he went away to the defendants.

M'h’ Khurshed Ali, a professional story-tellor, says tbat he 
went to the maj’riage. The dower was fixed at Rs. 5,000. “  Syod 
Ibrahim asked Mahomed Ismail, ‘ The dower of Miissumat 
Zakeri Begum is Rs. 5,000; do you agree to this ? ’ Mahomed 
Ismail replied, ‘ I  agree,.’ ”  The dower of witness’s first wife was 
fixed at Rs. 30,000.

Mir Wazir Jan says he accompanied Mahomed lemail to 
Lucknow, and was present at the marriage. “ The dower was 
fisod at R b. 6,000 . . . .  On a sudden the amount of dower 
was fixed in the wedding party . . . .  There was no 
conversation about the dowei'ibefore.’ '

These three were all the witnesses for the defendants said to 
have been present at the marriage, The only other witness who 
speaks on the subject of the dower is Mirza Tusuf Beg, who 
relates a conversation with Mahomed Ismail, which is not relevant 
evMence.

This closed the case for"the defendants.
Upon tins evidence the Subordinate Judge, in ' a carefully 

considered judgment, came to the conoluaon that the dower was 
fixed at EiS. 50,000 and had not been paid, and on inspection of 
the register he says that “ there is not the least doubt that 50,000 
has been changed to 5,000.”  He also held that the law of Oudh 
was|,,not applicable to this ease, but that if it were the amount of 
dower was^not extravagant, and that no ground had been shown 
forje^ucing it.

On appeal the High Court reversed the judgment of the Sub
ordinate Judg0„but gave the plaintiff a decree for Bs. 5,000 out
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of her lausband’s estate, thus rejecting the defeadant’a evidence 
’ that the dower had heen paid.

The reasons given for refusing to credit the plainf.iff’s witnesses 
are— (i) That the plaintifi; “  was not married with the publicity of 
a s/iadi marriage,”  and that after the marriage she' was only 
treated with the respect “ naturally paid to a second"or^nika 'wife 
dining the lifetime of the first,”  and that under these ciroum- 
stances the amount of dower was very large. No evidence was 
given on this subject, and no authoj-ity has been referred to in 
support of the suggestion that a simple nika marriage amongst 
Mahomedans would indicate inferiority on the part of the wife 
to one “  married with the publicity of a s/uidi marriage.”  (if) Tbat 
there was no haUnmma, or written contract; but it was proved 
in the course of the plaintifi’s case, and not contradicted by any 
witness for the defendants, that though the dower is always fixed, 
there are sometimes written contracts of dower and sometimes not. 
Here, as it is alleged, the dower was fixed and written in the 
register, {Hi) That the plaintiff herself did not give evidence. 
But having regard to the unwillingness of Mahomedan ladies 
to give evidence, and the fact that the dower would naturally be 
arranged by her relatives, several of whom were called, their 
Lordships do not consider that the plaintiff's absence as a witness 
should invalidate the testimony of those who were called.
That the male relative, in. whose house and in whose charge she 
was living at the time of the marriage, has Bot been called. There 
appears to be some misapprehension as to this. The marriagrf' is 
proved to have taken place in the house of Mahomed ^Mirza 
Miran Saheb, and this witness has been called, and proved that 
Mirza Mahomed Wazir, the oldest member of the plaintiff’s 
family, settled this marriage a fortnigh’t before it took place, and 
that this person is dead. («) That the witnesses differ as to 
whether the dower was prorapt or deferred. This has been already 
dealt with.

Then it is said that the plaintiff’s witnesses are “  contradicted 
on the other side by other witnesses of much the same kind and 
class as the plaintiff’s,”  and the judgment of the Higfi Oouit 
proceeds—“ TJnder these circumstances, if the matter had stood 
thus, we should have found it impossible to aocopt the plaintiff’s
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stoiy,”  and the Judges say that as “  the plaintiff’s witnesses were 
examined on commissioa,”  they ai’a “  in the same position in “ 
estimating tlieif evidence .iis the Judge of the Oouit below was.”
It is to he observed, however, that the witnesses for the defence 
were examined mud voce hefore the Snhordinate Judge, and that 
one of the defendants was disbelieved on a most material point, 
on which he gave distinct evidence, namely, that the deceased 
stated twice in the presence of the plaintiff that the dower had 
been paid. This evidence must have been equaUy discredited by 
the Judges of the High Court, since they gave the plaintiff judg
ment for the Bs. 5,000, said to have been abeady paid, and this 
not'.vithstanding the absence of the plaintiS as a witness, on whicli 
adverse comment was made. This does not merely invalidate the 
evidence as to that particular fact, but casts doubt on the defend
ant’s case. The Judges then proceed to consider the effect of 
the register, and say that “ assuming that all the suggested diffi
culties about, the admissibility of this document are removed, it 
proves nothing.”  The register was produced for the inspeotion of 
the Judges, and they accept the evidence of Syed Ibrahim, against 
whom they say no suspicion was suggested, that the amount had 
been altered from B»s. 50,000 to Es. 5,000, but they say that there 
is nothing to show that this was not a doud fide correction of a 
mistake made at the time. This is scarcely reconcilable either 
with the evidenoo of those who saw the register as already 
noticed, or with the view presented, apparently for the first time, 
in tne following passage in the judgment: “  Having regard to 
the place where the marriage was celebrated, and all the circum
stances connected with it ”  (what these were is not stated), “ we 
think it just as likely that if Es, 50,000 was entered in the register 
at the time, it was not entered as any reoord of an actual contract 
to pay Es 50,000, but as a sort of fo*rm of courtesy intended to 
raise the honour and dignity of the parties,”

Their Lordships can find no justification for this suggestion, 
whioh has not been made either on the pleadings or by any of 
the witnesses examined. The evidencs is uncontradicted that the 
plaintiff was of good family, and that a dower of as much as 
Es. 50,000 was usual in it. Her sister received a muoh larger 
dower, and others' as large are proved.
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Tlie Judges of the High Gom-fc nest cbnsider the evidence of the 
‘ three witnesses who state that the register remained unaltered 

from Es. 50,000 at a recent date, an̂ I criticise r&eir testimony 
unfavourahly, because they differ as to the order in -vvhioh oopiea 
were made; and they speak of Zaki as “ a person'■who had no 
conneotion with the matter at all, a mere outsider, ^̂ 'hose inter
vention is by no means satisfactorily explained.” The order in 
■which the copies were made is a very imimportant matter, in which 
disagreement, if it exists, might easily arise, and there does not 
appear any necessity for further explanation of why an “  outsider” 
was employed to examine the register and procure a copy.

The Judges conclude that this evidence appears to them *■ tS ha 
not o£ a satisfactory kind, but to leave the whole question as to 
when the alteration in the register was rnade in uncertainty.”  It 
is obvious, however, that it cannot be suggested that the alteration 
fTom Rs. 50,000 to Es. 5,000 was made in the interest of the 
plaintil!, and their Lordships can see no reason for holding that 
the evidence of the three witnesses that the entry remained 
Es. 50j000' at a recent date should be rejected.

The Judges of the High Court do not deal with the other points 
named, as the grounds relied on by them disposed of the case from  ̂
their point of view. Their Lordships agree with the Subordinate 

‘ Judge that the usages and customs of Oudh as to dower were not 
applicable to the marriage in question, but if they were, no reason 
has been shô wn why the Subordinate Judge should in the exercise 
of his discretion have reduced the dower in this case, No evi
dence was given of the value of the husband’s property, or any 
other relevant circumstances tending to show that Es. 50,000 was 
excessive. Dower is often high among Mahomedans, to prevent 
the husband divoxoing his wife, in which case he would have to 
pay the amount stipulated.

After a careful consideration of the whole evidence in the 
case, and adopting the view that the testimony of the plaintiS’s 
witnesses have received material corroboration from the entry in 
the priest’s register of marriages, their Lordships are of opinion 
that the judgment of the High Court should be reversed with costs, 
and that of the Subordinate Judge restored, and they will humbly 
advise Her Majesty accordingly. The respondents,, other than
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Aj}peal allmced.

Solicitor for the appellant: Mr, J, P. Watkins.

Solicitors for the respondents : Messrs. T. L. Wilson Co.
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Before Mr. Jvsiioe Pigot and Mr. Justioe Mac2hlierson.

HJJEEO D O Y a L  R O Y  O H O W D H R Y  (P la in tih ?) 11. M A H O M E D  
G A Z I  O H O W D H E Y  akd o th e e s  (DMi-ENDAB’i's), Rbspom dents.*

Putni TahiqSule of Putni tenure for arrears of rent—Bengal Regulation 
V III of 1819, s. 8, cl. 2-r-Oms of f  roof of pnhlieation o f notice before 
sale of Putni taluq for arrears of rent—Notice of sale o f Putni taluq, 
onus o f froof o f publication of—Stni to set aside sale, 

la  a suit to set aside a sale of a putni taluq, kold under tke provisions 
of section 8 of Eognlation V III of 1819, on tlio ground tliat the notioos 
required by sub-seotiou 2 o£ tkat aectioa liad not been duly publisked, it 
lies u])on tke delendant to skow that tke sale wa.'! preceded by tke notices 
required by tkat sub-section, tks service of whiok notioss is a,u essential 

'  preliminary to tke validity of the sale.
In .suck a suit, wkore fckere was no ovidence one way or tke otker to skow 

tkat tko noliee required by that sub-section to be stuck up in somo, 
'conspicuous part of tke Oolleotoi-’a kutckeri, kad been published, lieli, 
tkat tke plaiutiif was entitled to a decree setting aside the sale.

T h is  was a  suit brought by the plaintifl to have a sale oB a putni 
talukj held Tiuader the provisions of Regulation Y III of 1819, set 
aside on the ground of non-publication of the notices leq^uired by 
clause 2 of section 8 of the Regulation, the allegation being that 
such non-publication was due to fraud on the part of the 
defendants, the result being that propkty of the value of Rs, 400 
had been sold for Rs. 60 only. The plaintiff alleged that 
defendant No. 1, Mahomed G-azi Ohowdhry, was the proprietor of 
the zemindari, within which the putni taluq was situated, and of

 ̂Appjal from Appellate Decree No. 831 of 1890, against tke decree of 
Baboo Wobiu Ckunder Gangooly, Subordinate Judge of Tipperak, dated 
tke 7tk April 1800, reTersing tke decree of Baboo Ifogendro Okunder 
Mittcr, Munsilf of'Ckandpore, dated tke 8tk of May 1889.
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