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As the point appeared to be one of some importance, and the

respondents were not represented at the Bar, their Lordships g

thought it desirable, before giving judgmenf, to examine the
reported cases which have arisen under section 244 of the Civil
Procedurs Code. An examination of those cases, of which itis
only necessary to mention Saklaram Govind Kule v. Damodar
Akharam Gujar (1) and Kuriyali v. Mayan (2) has satisfied their
Tordships that the decision appealed from is in accordance with
the constiuction which the Courts in India have wniformly placed
on the section in question.

It is of the utmost importance that all objections to.execution
salas should be disposed of as cheaply and as speedily as possible.
Their Lordships are glad to find that the Cowrts in India have not
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placed any narrow construetion on the language of section 244, and.

that, when a question has arisen as fo the execution, discharge, or
satisfaction of a decree between the parties to the suit in which the
decree was passed, the fact that the purchaser, who is no party fo
the suit, is interested in the result has never been held a bar to the
application of the section.

Their Lordships will therefore humbly advise Her Majesty
that the appeal should be dismissed.

Appeal dismissed.
Solicitors for the appellants : Messts. Wrentmore and Swindoe.
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[dn appeal from the High Court at Celeutta. ]

Mahomedan Law—Dowsr—Oudh, Law of, relating to reduction i amount
of dower~—Determination of amount qof deferred dower recoverable from
pepresentatives of deceased husband parried in but @ non~resident of
Oudh, not uffected by law,of thut Province—-Evidence et (L of 1872),
5. 82, cl. (2)—Entry tu Malomedan Marriage register of amount of
dower, admissible in evidence to prove amount fized.

A Mahomedan, a resident in Patna, since deseascd, married the plaintiff,
while he was for & time in Lucknow where she lived. TUpon her claim, as

* Present : Lorp Macowaemrsy, Lorp Hawwew, S1n Riczasp Covom,
and Lorp 8HAND. .

(1) L. L. R, 9 Bom,, 468, {2) T. L. R., ¥ Mad., 265,
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his widow, for her deferred dower, it was found to have been contracted
for at the amount alleged by her,

The question of the amount of her dower was Zeld tg be determinable
without referemce to ausage having the forceof law in Oudh, rendering
dower reducible in certain cases by the Court. The place of celchration of
the marriage did not make this applieable.

A register of marriages kept by the Istahad, sinee deceased, who cele.
brated this marriage, in which register was entered the amount of the
dower, was held to be admissible and relevant, as evidence of the sum
fixed, being an entry in a book kept in the discharge of duty within section
32, cl. (2) of the Jividence Act, 1872.

Arvrst from a decree (30th June 1886) of the High Court
varying o decree (29th February 1884) of the Subordinate Judge
of Patna.

This suit was brought for deferred (moajjal) dower, Rs. 50,000,
by the plaintiff, now appellant, the only widow of the late Khaja
Mahomed Ismail Khan, a member of the Shia, or Imamia sect,
who died at Patna on the 14th November 1880, leaving no
children and intestate. The defendants, among whom was
Khaja Baker Ali Khan, nephew of Tsmail, were relations, heirs,
and sharers in the estate. Baker Ali died while this appeal was
pending. A certificate, under Aot XX'VII of 1860, was granted
to the plaintiff, as widow of Ismail; but Baker Ali and the other
defendants continued to hold possession. The plaint, filed on the
8th January 1883, stated the plaintiff’s marriage to Ismail on the.
16th Rebi-ul-awal, 1284 Hijri, or 19th July 18G7, at Lucknow,
whenee her husband took her to Patna, in which place he was a
resident both before and after his merriage. The dower fixed was
alleged to be Rs. 50,000,

Baker Ali and the other defendants jointly answered that the
dower was fixed at Rs. 5,000 only, and that it had been satisfied.
They also contended that if it had been fixed at the amount
alleged it would have been excessive; and that it should be
reduced, in accordance with the law in force in Oudh, by the
Court.

The proceedings, issues, and facts are stated in their Lordships’
judgment.

The Subordinate Judge, Rai Mothura Nath Gupta, found upon
the evidence that the plaintiff’s dower was fixed at Rs, 50,000,
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This was in conformity with the Mahomedan law, and was not
in excess of whab was reasonable in regard to the position of the
husband and wife. Tt would not have been a right exercise of
disevetion. to reduce this amount even if the law of Oudh on this
point had héen applicable; and, in his opinion, it was not appli-
cable. He referred to Mulkal Do Abum Nowsb Tajdar Bohoo v.
Mirsa Jehan Kudr (1) and Bedar Bukht Muhammed Al v. Khurrum
Bukht Yahya Ali Khan (2).

The decision of the Subordinate Judge was varied by the High
Court, which found that Rs. 5,000 only had been fixed as the
dowen.

The plaintiff now appealed.

Mr. J. H. A. Branson, for the appellant, argued that on the
ovidence the judgment of the first Court should be restored. In
regard to the law he referred to the cases mentioned above; also
to Baillie, Imameea Code, Bk. 1, Ch. v, of muhr, or dower, and to
Sugra Bibi v. Hasuma Bibi (3), Mussumat Mulleeka v. Mussumat
Jumeeln (4).

Mr. B. V. Doyne, for the respondents, argued that the High
Court had rightly deereed Rs. 5,000 only.

Mr. J. H. A. Branson veplied.
Their Lordships’ judgment was given by—

Lorp Hawwen,~The plaintiff in these procesdings (the present
appellant) is the sole widow of Khajo Mahomed Ismail Khan,
a Mahomedan zemindar, resident at Patna in Bengal., The
action was  brought in the Cowrt of the Subordinate Judge of
Patna against the heirs of the deceased Mahomed Ismail, who
are in possession of his estate, to recover from them Rs. 50,000,
the amount of the plaintiff’s’ dower, alleged to have been agreed
upon ab the morriage, and unpaid abt the death of her husband.
The marriage took place on the 19th July 1867 at Lucknow in
Oudh, where the deceased was staying on a visit. The deceased
died at Putna on the 14th November 1880.

o
(1) 10 Moo. L, A, 252, (8) L L. R, 2 AlL, 578,
2) 19 W, B., 315; 2 Sutt, P, C. (4 L. R, L. A., Sup. Vol,, 185
Judgth., 823.
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The defendants in their defence alleged that the amount of
dower agreed on af the marriage was not Rs. 50,000, but
Rs. 5,000, and that this was paid in the lifetime of the deceased.
They also contended that, as the marriage took place at Lucknow,
the contract of dower was regulated by the usages and customs of
Oudh, and {hat by those usages and customs the agreed amount
of dower, if excessive, might be reduced by the Court to an amount
suitable to the circumstances and position of the husband and
wife, and they claimed that if the agreed dower was Rs. 50,000,
it was excossive and should be reduced.

The material issues in the cause were—(i) What was the amount
of dower ? (i) Was it paid in the lifetime of the hushard?
(i4i) Do the suages and customs of Oudh govern the case; and if
80, was the agreed dower excessive?

In support of the plaintiff’s case, of ten witnesses called, seven
were present at the marriage. These seven, as might be expected,
are all related to the plaintiff. They all agree that the dower
was fized at Rs. 50,000, and that this was the minimum dower
uged in the plaintiff’s family, and it was proved that her sister
had rveceived & much larger dower. Their statements are all
congistent with ome another, except in one particular, namely,
whether the dower was prompt or deferred. As the Wwitnesses
were speaking of what had occurred sixteen years before, it does
not appear to their Lordships that this diserepancy should invaliv
date their testimony on the more important question in dispute,
of the amount of dower agreed upon. The question whether” the
dower was prompt or deferred only affects the reliance to be
placed on the witnesses’ recollections, as the plaintiff was in any
case not bound fo sue for her dower till her husband’s death, and
it is not surprising that she did not do go sooner.

In eddition to the testimony of the witnesses present at the
marriage, the plaintiff offered in evidence tho register of marriages
kept by the Kazi, in which this merriage isrecorded. No objection
was taken, when the witnesses were examined, to the admissibility
of this register: on the contrary, the defendants’ pleader required
that it should be inspected by the Court,as he alleged that if
showed that the dower was ot first entered as Rs. 5,000, and that
it had been altered to Rs. 50,000, Some objection seems to have
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been taken on appeal before the High Cowrf, as that Cout
disousses the value of the register, on the assumption  that oll
the suggested ’difficulties, about the admissibility of this document
are removed.” What those difficulties were does not appear,
but their Tordships are of opinion that the register was admissible
and relevapt vvidence, within the meaning of the 32nd section of
the Indian Evidence Ack of 1872, as having been made by the
Mujtabid in the discharge of his professional duty. This parti-
cular register appears to have been kept since the annexation of
the province, and all marriages are recorded in it; it contains
columns for the names and descriptions of the parties, the names
of*the vakils of the bride and bridegroom respectively, and the
amount of the dower, together with the date of the mavringe.

It appears from the,evidence of Syed Mahomed Ibrahim, by
profession Istabad or priest, that the register was kept at the
time of the marriage by his father, Syed Mahomed Toki, then the
priest, who is now dead, and that it hes been kept since by the
witness himself. The witness acted as the vakil of the bride, and
his father was the vakil of the bridegroom j they both of them
rend the nika, or marriage scrvice. Speaking of the practice,
the entry, he says, is made in the register on the day following
the night of the marriage, when, as in this case, it is celebrated
late at night. The witness, on looking af the entry of this

" marriage in the register, says thab it is in the handwriting of Yad
Alj, his servant, formerly servant of his father, and that fhe
amount of dower was as fizst written Rs. 50,000, and that it has
been alterdd to Rs. 5,000, The witness does not recollect the
amount of dower fixed at the time of the marriage.

Yad Ali stated that he had mo personal knowledge of the
maxriage, excepting the recording of it in the register, which he
did by the order of Syed Taki, since deceased, whose writer and
general agent the witness then was, as he still is of Syed Torahim
the son. He made the entry in question the morning after the
marriage. When the witness was examined under Commission at
Tuckndw, the original register had not been obtained from the

Patna Court, where it had been deposited, but the witness identi- |
fled & document (Exhibit B) as baving been made by him and
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copied from the register, and he stated that the register contnined
the entry as detailed in that document.

The witness wrote the portion of Exhihit B, Wmch he copied
from the register on the application of Mirza Asgar Hossein,
The witness’s statement of what was the amount of dower recorded
by him in the register was objected to, without the ﬂpréduction of
the register. The orviginal register was afterwards produced, and
Mirza Asgar Iossoin, on whose application Xxhibit B, copied
from the register, was obtained, was examined and cross-examined
as to that document. In it the dower is stated to be Rs. 50,000,
The exact time when this copy was made does not appena, bu‘n i
was not long before the commencement of these pxoeeedmgs
Mirza Asgar Hossein was one of the plaintiff’s witnesses present
at the marriage, and he proves that the dower of Rs. 50,000 was
agreed to by Mahomed Ismail, the deceased hushand of the
plaintiff. At some time mot specified, after the death of Maho-
med Tsmail, this witness applied to Syed Ibrahim, the priest who
had charge of the register, for a copy of the entry of the marriage.
The witness obtained from Yad Ali the IExhibit B. Another
more formal copy being required, he went with one Mahomed
Zaki to Syed Ibrahim to obtain it ; Yad Ali produced the vegister,
and usked Mahomed Zaki to copy it. The witness then saw the
register, and it contained Rs. 50,000 in the column of muhr
(dower) “clearly Rs. 50,000. Now it appesrs a little blotted
which makes it like Rs. 5,000.”

Mahomed Zaki says that he went with Asgar Hossein to Syed
Ibrahim, and saw the register, and copied the entry of the
marriage at Yad Ali’s dictation. “Tt was Re. 50,000, It has
been altered.”

This was the evidence for the plaintiff, and appears to their
Lordships clearly to establish the appellant’s ease, unless its effect
ean be shown to be overcome by clear and consistent comuter
testimony.

Tor the defence Mahomed Askeri wascalled. e is o nephew
of the deceased, and is one of the defendants, He statcs that
when Ismail Xhan was ill, he said in the presence of the plaintiff
tliat the dower was Rs. 6,000, and thet it was paid. Three or {our
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years after, when again ill, he said the same in her presence;
other persons (named but nof, called) were also present.

Munnu Klbn, a servant of the deceased Ismail Khan, says
- that he went with him to Lucknow. At the time of the marriage
he was with Ismail Khan. “I do nob know the position of the
plaintiff. I %aw her houss, It was in avery dilapidated state.
Her dower was fixed at Rs. 5,000.” In cross-examination he
stated that since the dispute the plaintiff was not agreeable to his
stopping in the house, and so he went away to the defendants.

Mir Kburshed Ali, a professional story-teller, says that he
went to the maxringe. The dower was fixed af Rs. 5,000, ¢ Syed
Tbrehim asked Mahomed Ismail, ‘The dower of Mussumat
Zokeri Begum is Rs. 5,000; do you agree to this #° Mahomed
Tsmail replied, ‘I agrea.’” The dower of witness's first wife was
fixed at Rs. 30,000,

Mir Wazir Jan says he nccomponied Mahomed Ismail to
Lucknow, and was present at the marriage. “The dower was
fixed at Bs. 5,000 . . ., . On asudden the amount of dower
was fixed in the wedding party . . . . There was no
conversation about the dower;before.” A

These three were all the witnesses for the defendants said to
have been present at the marriage, The only other witness who
speaks on the subject of the dower is Mirza Yusuf Beg, who
relates a conversation with Mahomed Ismail, which is not relevant
evilence.

This cloged the case for the 'defendants.

Upon this evidence the Subordinate Judge, in” a carefully
considered judgment, came to the conclusion that the dower was
fixed st Rs. 50,000 and had not been paid, and on inspection of
the register he says that *there is not the least doubt that 50,000
has heen changed to 5,000 He also held that the law of Oudh
was_ not applicable to this case, but that if it were the amount of
‘dower was_not extravagant, and that no ground had been shown
for redueing it.

On appeal the High Cowt reversed the judgment of the Sub-
ordinate Judge,.but gave the plaintift a decree for Rs. 5,000 out
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of her hushand’s estate, thus rejecting the defendant’s evidenocs
that the dower had been paid.

The reasons given for refusing to credit the plaintiff’s witnesses
are—(7) That the plaintiff “ was not marvied with the publicity of
& shadi marriage,” and that affer the marriage she was only
treated with the respect “naturally paid fo a second ~or, nika wifs
during the lifetime of the first,” and that under these cirocum-
stances the amount of dower was very large. No eovidencs was
givon on this subject, ond no authority has been referredto in
support of the suggestion that a simple nike marriage amongst
Mahomedans would indicate inferiority on the parf of the wife
to one “ married with the publicity of a shadi marriage.” (¢7) That
there was no kebinnamna, or wrilten contract ; but it was proved
in the couxse of the plaintiff’s case, and not contradicted by any
witness for the defendants, that though thé dower is always fixed,
there are sometimes written contracts of dower and sometimes not.
Here, as it is alleged, the dower was fixed and written in the
register, (i7) That the plaintiff herself did not give evidence.
But having regaxd to the uunwillingness of Mahomedan ladies
to give evidence, and the fact that the dower would naturally be
arranged by ler relatives, several of whom were called, their
Lordships do not consider that the plaintiff’s absence as o wifness
should invalidate the festimony of those who were called. (i)
Thot the male relative, in whose house and in whose charge she
was living at the time of the marriage, has not been called. There
appears to be some misapprehension as to this, The marriagd is

proved to have taken place in the house of Mahomed Mirza afias

Miran Saheb, and this witness has been called, and proved that
Mirza Mahomed Wazir, the oldest member of the plaintifi’
family, settled this marriage a fortniglt before it took place, and
that this person is dead. {v) That the witnesses differ as fo
whether the dower was prompt or deferred. This has been alveady
dealt with. '

Then it is said that the plaintifi’s witnesses are  contradicted
on the other side by other witnesses of much the same kind and
class as the plaintiff’s,” and the judgment of the Highk Court
proceeds—* Under these cirewmstances, if the matter had stood
thus, we should have found it impossible to accept the plaintiff’s
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story,” and the Judges say that as ¢ the plaintif’s witnesses were
examined on commission,” they are “in the same position in
estimating theit evidence as the Judge of the Court below was.”
It is to be observed, however, that the witnesses for the defence
were examined visd woce before the Subordinate Judge, and that
one of the defendants was dishelieved on a most material point,
on which he gave distinet evidence, namely, that the deceased
stated twice in the presence of the plaintiff that the dower had
been paid. This evidence must have been equally discredited by
the Judges of the High Court, since they gave the plaintiff judg-
ment for the Rg. 5,000, said to have been already pnid, and this
notwithstanding the absence of the plaintiff as a witness, on which
adverse comment was made. This does not merely invalidate the
evidence as to that particular fact, but casts doubt on the defend-
ant’s case. The Judges then proceed to consider the effect of
the register, and say that ¢ assuming that all the suggested diffi-
culties aboub the admissibility of this document are removed, it
proves nothing.” The register was produced for the inspeotion of
the Judges, and they accept the evidence of Syed Ibrahim, against
whom they say no suspicion was suggested, that the amount had
been altered from Rs. 50,000 to Rs. 5,000, but they say that there
is nothing to show that this was not a bond fide correetion of a
mistake made at the time. This is scarcely reconcilable either

with the evidence of those who saw the register as already'

noticed, or with the view presented, apparently for the first time,
in the following passage in the judgment: ¢ Having regard to
the place where the marriage was celebrated, and all the eiroum-
stances connected with it” (what these were is not stated), «we
think it just as likely that if Re. 50,000 was entered in the register
at the time, it was Dot entered as any record of an actual contract
to pay Rs 50,000, but as a sort of form of courtesy intended to
raise the honour and dignity of the parties.”

Their Lordships can find no justification for this suggestion,
which has not been made either on the pleadings or by any of
the witnosses examined. The evidence is uncontradicted that the
plaintiff was of good family, and that a dower of as much ag
Rs. 50,000 was usual in it. Her sister received a much larger
dower, and others'as large are proved.
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The Judges of the High Court next consider the ovidence of the
three witnesses who state that the register remained unaltered
from Rs. 50,000 ot & recent date, angd ecriticise ftheir testimony
unfavourably, because they differ as to the order in which ocopies
were made; and they speak of Zaki as “a person who had no
connection with the matier at all, a mere outsider, whose inter-
vention is by no means satisfactorily explained.” The order in
which the copies were made is a very unimportant matter, in which
disngreement, if it exists, might easily arise, and there does not
appear any necessity for further explanation of why an “ outsider”
was employed to examine the register and procure a copy.

The Judges conclude that this evidence appears to them ¢ 8 ba
not of a satisfactory kind, but to leave the whole question as to
when the alteration in the register was made in uncertainty.” If
is obvious, however, that it cannot be suggested that the alteration
from Rs. 50,000 to Rs. 5,000 wos made in the interest of the
pleintiff, and their Loxdships can see no reason for holding that
the evidence of the thres witnesses that the entry remained
Rs. 50,000 at & recent date should be rejected.

The Judges of the High Court do not deal with the other points
named, as the grounds relied on by them disposed of the case from_
their point of view. Their Lordships agree with the Subordinate

<Judge that the usages and customs of Oudh as fo dower were not

applicable to the marriage in question, but if they were, no reason
hos been shown why the Subordinate Judge should in the exeraise
of his discretion have reduced the dower in this case. No avi-
dence was given of the value of the hushand’s property, or any
other relevant ciroumstances tending to show that Rs. 50,000 was
oxcessive. Dower is often high among Mahomedans, to prevent
the husband divoreing his wife, in which case he would have to
pay the amount stipulated.

After o careful consideration of the whole evidence in the
case, and adopting the view that the testimony of the plaintiff's
witnesses have received material corroboration from the enfry in
the priest’s register of marriages, their Liordships are of opinion
that the judgment of the Figh Court should he roversed with costs,
and that of the Subordinate Judge restored, and they will humbly
advise Her Majesty accordingly. The respondents, other than
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the Deputy Registrar of tho High Court, will pay the costs of this
appeal.
Appeal allowed.

Solicitor for the appellant : Mr, J. F. Watkins.

Solicitors foy the respondents : Messrs. 7. L. TWilson § Co.
¥
c. B.

APPELLATE CIVIL.

Before Mr. Justice Pigot and My, Justice Macpherson.

HURRO DOYAL ROY CHOWDHRY (Praintrrs) oo MAHOMED -
GAZI CHOWDHRY awnp ormees (Depenpants), REsroxpayrs.®

Putni Talug—S8ule of Putni tenure for arrears of rent—Bengal Regulation
VIII of 1819, s. & el. 2+~Onus of proof of publication of notice before
sale of Putni talug for arrears of rent—Notice of saleof Putni talug,
onus of proof of publication of—Suit to set aside sale.

In a suit to set aside a sale of a putni talug, held under the provisions
of section 8 of Roegnlation VIII of 1819, on the ground that the notices
required by sub-section 2 of that section had not been duly published, it
lies upon the defendant to show that ihe sale was preceded by the notices
required by that sub-section, the serviee of which notices is an essential

* preliminary to the validity of the sale.

In such a suif, where there was no evidence one way or the other to show
that the notiee required by that sub-section to be stuck up in some,
conspicuous part of the Collector's kutcheri, had been published, keld,
that the plaintiff was entitled 1o a decvee setting aside the sale,

s wos a suit brought by the plaintiff to have a sale of a putni
taluk, held wnder the provisions of Regulation VIII of 1819, set
aside on the ground of non~publication of the notices required by
clanse 2 of section 8 of the Regulation, the allegation being that
such non-publication wasg due to fraud on the part of the
defendants, the result being that property of the value of Rs. 400
bad been sold for Rs. 60 only. The plaintiff alleged that
defendant No. 1, Mahomed Gazi Chowdhry, was the proprietor of
the zemindari, within which the putni taluq was situated, and of

*Appial from Appellate Decroe No. 831 of 1890, against the decree of

Baboo Nobin Chunder Gangooly, Subordinate Judge of Tippersh, dated

the 7th April 1890, reversing the decree of Baboo Nogendro Chunder
Mitter, Munsiff of Chandpore, dated the 8th of May 1889,
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