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for insolvency making this fransfer in favour of Lachman Sonar
and another transfer in favour of his brother,

[Afterfurther discussing the evidence their Lordships observed:]

We think, taking all these facts into consideration, we are
bound to hold that the transfer was not bond fide, that it was
without consideration and therefore void having regard to the
provisions of section 36 of the Provincial Insolvency Act, We
allow the appeal, s3t aside the order of the learned District Judge,
and declare that the sale-deed in favour of Lachman Sonar is not
bond fide and was made without consideration, The receiver
will have his costs as part of the receiver’s cost in the insolveney
matter. :

We would like to make a suggestion to learned Judges hefore
whom a proceeding like the present may come in insolvency
matters, We think that the receiver should file a written
statement (similar to a plaint in ordinary suits) setting forth the
grounds on which the transfer is challenged, that the transferee
should put in a written reply and that then the proceeding should
continue very much as in a suit. The matters should not and
cannot properly be disposed of in & summary manner.

Appeal allowed.

e

REVISIONAL CIVIL. .

Bafore Justice Sir Pramade Charan Banerfi.
RIFAQAT HUSAIN (Pramntirr) . BIBI TAWAIF (DERENDANE) *
Civil Procedurs Code {1908), section 2— Decres’'—=Deorée ox parte—Appenl
, =~Dismissal of appeal for defauli--dpplication to court of flrst énstancg for
re-hoaring of cosa-—Mer ger, o
An order dismjssing an appeal for default doss not amount to a decres
within the meaning of section 2 of tha Tode of Civil Procedurs, and consequently
the decree of the lower court does not mergein the desree of the appellate
‘court, Where 5 decres is passed ez parte and an appoeal against the deoree
is dismissed for defaultitiis still open to the judgement-debbor fo apply to the
court which passed the deoree to sot it aside. Gajrajmati Tiwarin v. Swami
Nath Rai (1) aud dbdwl Majid v. Jowakér Lal (3) referred to,

Tar facts of this case were as follows :—
The plaintiff applicant brought a suit against Musammat Bibi
Tawaif and two other persons for restitution of conjugal rights.

# Oivil Kevision No. 185 of 1916,
(1) (1916) LLR, 89 AlL, 13, (2) (1914) L,T:,B., 86 All., 850,
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On the 18th of December, 1915, the case was taken wup for
bearing. The other two defendants appeared and filed a
written statement, but the plaintiff oxempted them from the claim,
Musammab Bibi Tawaif did not appear, and agalnst her an
ex parte decree was passed on that date. On the 3rd of January,
1918, she preferred an appeal to the District Judge from the
decree passed against her, and on the 15th of that month she made
an application to the Munsif in whose court the suit had been
filed to have the ex parte deerce sel aside. On the 11th of May,
1914, the appeal preferred by the Musammat was dismissed for
default, and an application to have the dismissal set aside was
rejected on the 11th of June, 19168, After that the Munsif took
up the application filed by Musammat Bibi Tawaif to have the
ex parie decrec set aside and on the 30th of June, 1916, he dis-
missed the application on the ground that as an appesl had been
preferred from the decree the application could not be heard.
He relied on the decision of this Cowrt in Mathura Prased v.
Ram Charan Lal (1). An appeal was preferred from this order,
and the learned District Judge allowed the appeal, seb aside the
decision of the court below, and holding that there weére sufficient
grounds for restoring the suit, sent back the case to the court
of first instance for trial upon the merits. From this order of the
District Judge the plaintiff applied in revision to the High Court,
Pandit Kailas Noth Katju, for the appellant.
The Hon'ble Munshi Nurayan Prasad Ashthana, for the
respondent. ' '
Bangry1, J.—The circumstances out of which this applica-
tion for revision arises are these. The plaintiff applicant brought
a suit against Musammat Bibi Tawaif and two dther persons for
restitution of conjugal rights. On the 18th of December, 1915,
the case was taken up for hearing. The other two defendanfs
appeared and filed a written statement, but the plaintiff exemp-
ted them from the claim, Musammat Bibi Tawaif did not appear,
and against her an ex parfe decree was passed on that date. On
the 8rd of January, 1916, she preferred an appeal to the District
Judge from the decree passed against her, and on the 15th of that
month she made an application to the Munsif in whose court the
(1) (1915) LLR,, 37 All, 208,
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suit had been filed to have the ex parie decree set aside, On the
11th of May, 19186, the appeal preferred by the Musammat was
dismissed for default, and an application to have the dismissal set
aside was rejected on the 11th of June, 1916. After that the
Munsif took up the application filed by Musammat Bibi Tawaif to
have the ex parte decrec et aside, and on the 30th of June, 1916,
he dismissed the application on the ground that as an appeal had
been preferred from the decree the application could not be
heard. He relied on the decision of this Court in Mathura
Parsad v. Ram Charan Lal (1). An appeal was preferred
from this order,and the learned District Judge allowed the appeal,
set aside the decision of the court below and held that there were
sufficient grounds for restoring the suit. He sent back the case
to the court of first instance for trial upon the merits. From
this order of the District Judge the present application has been
preferred. ‘

I doubt very mn~h whether this application comes within the
purview of section 115 of the Code of Civil Procedurs, but, on the
assumption that it does, I think the application must fail on the
merits; The learned vakil who has appeared for the applicant
has cited a number of rulings in support of his contention that
where an appeal has been preferred from a decree and the
appeal has been decided by an appellate court an application by
one of the parties to the suit to have the decree set aside on the
ground that 1t was passed ex parte against him and he had suffi-
cient reasons for not appearing on the date of hearing could not
be entertained. Those rulings, to which I need not refer for
the purposes of this judgement, are based on the ground that
when an appeal has been preferred and heard from the decree of the
court of firstinstance the decree of that court becomes merged in
the decree of the appellate court and consequently an application
to set aside the decree cannot be maintained in the court of first
instance, the decree of that court having been superseded by
the decree of the appetlate courb, The point was fully discussed
in an elaborate judgement by Mr. Justice SUNDAR LAL in
Qajrajmati Tiwarin v. Swams Nath Ras (2). In my opinion,
all these cases are inapplicable to the present case, inasmuch as

(1) (1916} LL.R,, 37 AlL, 208. (2 (1916) L L. R, 89 All, 18,
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the appeal to the lower appellate court was dismissed for default
and the decision of that court did not amount to a decrce. By
the definition of the word ¢ decree ’ ag givenin section 2 of the
Civil Procedure Code it does not include ¢ an. order of dismissal
for default ”, As the appellate court oxdered the appeal before
iv to be dismissed for default that order is not a decree and as it
is not & decree the decree of the court of first instance was
superseded by it and did not merge in ib. This alone is safficient
for the disposal of this case. I may also add that in Abdul
Majid v, Jawahir Lol (1) their Lordships of the Privy Council
held that the dismissal of an appcal to the Judicial Committec
for want of prosecution did not render the order of His Majesty
in Council a decrec in the cause. The prineiple of that ruling
also applies to the present case. The lower appellate cours
was in my opinion right in holding that the Munsif ought to have
entertained and decided the application made by Musammat
Bibi Tawaif to have the ex parte decreo passed against her seb
agide, It appears that in the court of first instance both parties
gave evidence and therefore the learned Judge was competens in
the appeal before him to consider that evidence. He came to the
gonclusion that there was sufficient ground for the non-appearance
of Musammat Bibi Tawaif at the hearing of the suit. He was
therefore justified in sebting aside the order of the court of first
instance and diveeting the case to be restored to the file.
I dismiss the application with costs.
Application dismissed.

MISCELLANEOUS CIVIL.

Before 8ir Hemury Richards, Enight, Chief Justico, and Justice Sip Pramada
Charan Banerji.
BENI PRASAD anp anormnw (Praistizes) v. ITARNAM DAS axp
v oIERE (DErENpANTS)*
Cintl Proosdure Code (1908), order XXXIV, rule 8—Suil for redemptio ne-
Deoree modified in appeal~dpplioation to postpone day fized for pays
" menl.

Held tbab the power given by the proviso to order XXXIV, rule 8, of the

" Code of Civil Procedure, 1908, is a power excroisable by tho court whioch has

* Qivil Miscellaneous No. %87 of 1916.
(1) (1914) I L. R., 36 All., 850,



