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that the defeudant promised to deliver goods of the sample
approved by the plaintiff at Allahabad., The defendant, on the
other hand, says that the contract took place at Bombay, the
quality of the goods was approved at Bombay, the price was
paid at Bombay, and if any breach of contract took place, it
took place at Bombay, where the goods were delivered to the
Railway authorities to be sent to Allahabad.

The Small Canse Court Judge held that the suit was not
cognizable by his court, because the fact alleged by the plaintiff
that he discovered at Allahabad that the quality of the goods
was not up to the mark agreed upon was not suffieient to bring
the cause of action to Allahabad. The contract was made at
Bombay, where it was complete, its breach can take place at
Bombay only ; the place of the discovery of the breach is of no
consequence, as the conbtract of sale was complete at Bombay.
The only thing that remained was the delivery at the direction
of the plaintiff. '

The learned Judge should have taken evidence as to whether
the place of delivery was an esseniial parh of the contract or
not, vide section 48 of the Indian Contract Act of 1872. I set
aside the order returning the plaint and direct thut the learned
Judge take evidence upon this point andthen proceed with the
case or otherwise as may be decided upon after the evidence is
taken. Costs will abide the evens.

Order set aside.

APPELLATE OIVIL.

Befors Mr, Justice Muhammad Rafiq ond Mr. Justice Piggott,
AMIR-UD-DIN (DermnpAnr) o. KHATUN BIBI(PLAINTIW)."

Muhammadan Law-—~Divores —Ravocation—Validity of the bedai form of
divorce,

Hgld that it is not every kind of divorce which is revocable according to the
Muhammadan Law, but only those made in certain forms., The bedai form of
divoree is & perfectly legal form and is irrevocable. In re Abdul 4li Ismailji

(1) followed.

# Becond Appeal No. 899 of 1915, from & decree of K. Bennet, officiating
District Judge of Allahabad, dated the 81st of May, 1915, confirming a deoree
of Farid-ud-din Ahmad Khan, Additional Monsil of Allnhadad, dated the 18th

of July, 1914,
(1) (1888) I, . B., 7 Bom , 180,
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Tr1s was a suit brought by a divorced wife against her
husband for the resovery of her dower, her movables in
the possession of her husband, the defendant appellant,
or their value, and her maintenance during her iddat. The
claim was brought on the allegation that she had been lawfully
married to the defendant some years ago and had lived with him
as his wife up to the 8th of September, 1913, when he divorced
her at the Railway Station at Allahabad as she was going with
her parents to Mahoba against his wishes. The defendant admit-
ted the marriage, but denied the alleged divorce. He further
pleaded that the words used by him at the Railway Station on
the 8th of Septembey, 1913, did not in law have the effect of &
valid divorece and in any casc he had the option of revocation
which he exercised within the prescribed period. The eourt of
first instance believed the story of the plaintiff and repelled all
the pleas in defence. It found on the cvidence in the ease that
the defendant had on the 8th of September, 1913, addressed
words of repudiation three times in immediate succession to his
wife, which had the effect of a valid divorce under the Muham-
medan law, As to the plea of revocation, it held that the
defendant as a matter of fact did revoke the divorce, but he had
no option of revocation, as he had pronounced a triple divorce

. which was irrevocable, The claim was accordingly decreed, and

on appeal the decree of the first court was affirmed.

The defendant appealed to the High Court.

Mr. Muhammad Ishaq Khan, for the appellaut.

Mr. B. E. O'Conor, for the respondent.

MunammAD Rarig and Pragort, JJ. :—The dispule between
the parties to this appeal, who are husband and wife, is ag
to whether the conjugal relation between them still subsists.
The suit out of which this appeal has arisen, was brought
by the wife, the plaintiff respondent, for the recovery of

* her dower, her movables in the . possession of her hushand,

the defendant appellant, or their value, and her maintenance
during her idda¢. The claim was brought on the allegation
that she had been lawfully married to the defendant some
years ago and had lived with him as his wife up to the 8th of
September, 1918, when he divorced her at the Railway Station
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at Allahabad as she was going with her parents to Mahoba against
his wishes, The defendant zdmitted the marriage, but denied
the alleged divoros. He further pleaded that the words used by
him at the Railway Station on the 8th of September, 1918, did
not in law have the effect of a valid divorce and in any case he
‘had the option of revocation which he exercised within the
preseribed period. The court of first instance believed the story
of the plaintiff and repelled all the pleas in defence. It found on
evidence in the case that the defemdant had on the 8th of
September, 1913, addressed words of repudiation three times in
immediate stecession to his wife, which had the effect of a valid
divoree under the Muhammadan law. As o the plea of revoea-
Lion it held that the defendant as a matter of fact, did revoke the
divorce, but he had no option of revocation as he had pronounced
a triple divorce which was irrevocable, The claim was accord-
ingly decreed and on app~il the decrce of the first court was
afirmed. In second appeal to this Court the husband contends
that the divorce he pronounced onthe 8th of September, 1918,
was not under the Muhammdan law a valid divoree, and if it was
he had the option of revoking it, He impeaches the validity
of the divorce on the ground that under the Muhammadan law
tho only effective divorce is and ‘should be that which is pro-
nouncedin the form and under the conditions sanctioned by the
Sumna or the traditions, and any other mode of divorce which is
inconsistent with them or disregards the qualifications laid down
by them does not dissolve the marriage, In the present case the
divorce pronounced by the appellant was admittedly not in
accordance with the form sanctioned by the Sumne and henee
was inoperative. It is conceded on’ behalf of the appellant that
other modes of divorce at variance with those authorized by the
traditions have also been recognized by the Muhammadan jurists

ag valid forms of repudiation and that the divorce pronounced by .
the defendant was in one of those forms: But they are, it is .

argued, innovations introduced by the jurists to oblige the
Ommeyyade Caliphs, who wanted greater facility and easier rules
of repudiation, and should not be recognized., In. fact one of the
forms recognized by the jurists, and which was the mode of

divorce in the present case, _was distinctly disapproved of by
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the Prophet. Reliance is placed by the appollant in support of
his contention on Mr. Ameer Ali's book on Muhammadan Law.
The passages cited to us are to bo found in Volume II, page 514,
and are as follows :— .

“It (the talak-ul-bidoat), as its name signifies, is the heretical
or irregular mode of divorce, which was introduaeel in' the second
century of the Muhammadan era. It was then that the Om-
meyyade monaxchs finding the checks imposed by the Prophet on
the facility of repuliation galling looked abous forsome escape from
the strictness of the law and found in the pliability of the jurists
a loophole to effeet their purpose. As a matber of fact the capri-
clous and irregular exercise of the power of divorce which was
in the beginning left to the hushands was strongly disapproved by
the Prophet. It is veported that when once news was broughs
to him that oneof his disciples had divovced his wife, pronounc-
ing the three falaks at one and the sune time, the Prophet stood
up in anger on his carpet and de:lar.d that the man was making
a plaything of the words of God and made him take back his
wife,” '

We do not think that the contention for the appellantshould
prevail. It is true that the Sunna or the traditions sancbion
only two modes of divoree, i. e., ashan and Husan, but cver
since the second contury of the Muhammadan cra the  bedas or
sioful or irregular form introduced by the jurists, which is
admittedly inconsistent wibh the traditions, has been also
recognized as a valid mode of repudiation. Mr. Ameer Ali, on
whose book great stross is lail, nowhere says thabt divorce
pronounced in the bedwi form is invalid anl should nob be given
effect to. Such a divorce has been upheld in courts in this
country. We would refer to bhe caseof Abdul Ali Tsmailjs (1).
The judgement in that case i3 a short one and is as follows:—

“Talak-wl-biduat or irregular divorce which is cffected by
thiee repudiations at the sum timoe appears from the authorities
to besinful, but valid, and it was recognized as valid by this
Court in Rekasin Pirbhai and his wife Hirabad.”

The learned counsel for the appellant wanis us to takea
different view. He says thab the point has never come up before

' (1) (1883) 1.1 B, 7 Bom,, 180,
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and has never been decided by this Court and that we are nob
bound to follow the Bombay case. We should follow and enforse
Muhammadan Law as it is and not as it has been improved upon
and added to by the jurists at the instance of the Ommeyyade
monarchs. We think that it is too late in the day for the appel-
lant to ask us to disapprove of an established practice which
has been in vogue for centuries. He has nob cited a single
authority in support of his proposition that the bedas mode of
divorce is invalid. On the other hand, we would quote from M.
Tyahji’s book to show that the bedat form of repudiation is the
most favoured. Vide Mr. Tyabji's Muhammadan Jurisprulence,
page 144, which runs as follows :—

 “ By a deplorable, though natural, development of the Sunni
Law, it is the fourth and the most disapproved or sinful mode
of divorce, that is, the bedad form, that seems to be most favoured
even by the law itself. For, the requirements of the other mode
being seldom attended to, it 1s generally assumed (on the principle
that the intention of the parties must as far as possible be given
effect to) that the fourth mode was intendel to be employed,
with the result, not only that tbe formalities for the divorce are
done away with, but evenits effects are aggravated, for, inasmuch
as pronouncement is presumed to be in this mode, it is presumed
“to be irrevocable. Itisindeed paossible that the Sunni jurists

wished to inflict on a husband, who disregarded the requirements.

of section 136 (that is,divorce according to the traditions) the
penalty of rendering the divorce irrevocable, and there are
indications that they considered it always a favour to the wife to
relieve her of the husband. ” : ,
The most common and prevalent mode of repudla'mon in
this country is the bedas one, in which three pronouncements of
- divorce are made to the wife at the same timein asingle sentence
or in separate sentences. And.this was the manner in which the
appéllant repudiated his wife. We therefore agree with the

lower court in holding that - the defendant appellant pronounoad&
a valid divorce'on the 8th of September, 1913. o e

‘His second contention that he had the - optwn of revemamon
is also unsound. A husband has the option of revocation only
when he has pronounced a diyorce - which is * rajaq ’
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(revocable). Hehas no such option when the form of repudia-
tion adopted by him is * bain,” i.e, irrevocable. The appellant
contends that a husband has the option of revocation in all modes
of divoree and that in any ease the mode adopied by him was
revocable. 1In support of his first statement, he again refers to
Mr, Ameer Ali’s hook, Vol. II, page 515. The passage Telied
upon is as follows :— : '

“All theso schools allow revocation, that is, a husband who has
suddenly and undor inexplicable eircumstances pronounced the
Jormula against his wife, may revoke at any time hefore the
three tahrs have expired. When the power of recantation is lost,
the separation or-fa'ak becomes « bain’’ : whilst it continucs, the
talak is simple, rajai, or revocable, ”

It is argued that the words “all these schools allow revocation”
moan that revocation is permissihle in all modes of repudiation,
We are unable to place that interpretation on the words. What
is meant by the words “ all schools " is, all the schools of jurists.
A careful examination of the passage and of other passages
preceding and following it will show that the learned author

_pever meant bhat® revocation was permissible in all modes of
repudiation. The opinion expressed in the passage under

discussion has - reference to revocable modes of divorce
only. 1If the contention for the appellant were correct, the
words “rajui (revocable) and bain (irrevocable) used by the
Jjurists with reference to modes of divorce would be meaningless.
All writers on Muhammadan Law, when dealing with the subject
of repudiation,speak of revocable and irrevocable forms of divoree.
Vide Ameer Ali, pp. 536 and 537 ; Wilson, p. 144 ; Tyabji,
pp. 132 ete. We are of opinion that a husband has not got the
option of revocation in all cases. The manner in which the
defendant appellant répudiated his wife was bain. He made
three pronouncements of divorce to her at the same time in three
separate sentences. The divorce he pronounced was thus irrevo-
cable,"vide Tyahji, 141 ; Abdul Rahim’s Muhammadan Jurispru- -
dence, pp. 836 and 3387 ; Baillie, p 207. He had, therefore, no
option of revoecation, His appeal fails and is dismissed with'
costs, ’

Appeal dismissed.



