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Befope Sir Herry Richards, Enight, Chief Justice, and Justice Sir 1917
Pramada Charan Bansrji. . , January, 6.

HUKUMAT RAI aNp axore®R (DEroxpaNTs) v. PADAM NARAIN
(Poarwrivw) *

Act No. III of 1907 (Provincial Insolvercy det), section 28— Atiachment of
property as that of an insolvent—Dacision of insolvency court as belween rival
‘claimants to property attached that the property belonged Yo one of the claimants-—
Suit by the obher ta recover possession—LRoes judicata.

Held that the decision of an insolvency court, as hetween two rival clui-
mants to property atbached by a receiver as the property of the insolvent,
that the property belongsto onc or the other claimant does not operate as
res judicata in respect of & suit on title by one claimant against the other for
the resovery of such property.

TaE facts of this ease were as follows :—~

One Nand Kishore was adjudicated an insolvent and a receiver
was appointed. The receiver proceeded to attach certain timber
as being the property of the insolvent. Two parties thercupon
came into court, Padam Narain and Hukumat Rai and son, each
claiming the timber as his and both asking for the attachment
to be set aside. The insolvency court decided that the timber
did not belong to the insolvent, and incidentally that it did belong
to Hukumat Rai and son. That court accordingly set aside the
wtachment. Padam Narain appealed agaivst tbis ovder to the
High Court, which dismissed the appeal. He then filed the
oresent suit, which was a suit on title to recover possession of
the timber, as against Hukumat Rai and son. The court of first
instance dismissed tho suit, holding that the previous proceedings
were & bar to 168 maintenance. On appeal the lower appellate
sourt reversed the decrce and remanded the suib for trial on the
merits, Against this order of remand the defendants appealed
to the High Court.

The Hon’ble Pandit Moti Lal Nelrw, and Mr., J. Nekry, for
the appellants.

The Hon’ble Dr. Zej Buhadur Suprw, lor the respondent.

Rivaarps,C.d,, and BANERTL, J.:—The facks connected with this
appeal are shortly as follows. One Nand Kishore was adjudicated

»

® Dirst Appeal No, 101 of 1916, [rom an order of Abdul Ali, Subordinutc
Judge of Agru, dated the 24th of March, 1916.
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an insolvent. The receiver in the insolvency matber attached
certain thinber alleging it to be the property of the insolvent. Two
parties claimed the timber, viz., the plaintilf in the present suit
aud the principal defendanis Hukumat Rai and son. The plaintiff
in the present suit as well as Hukumat Rai and son objecting to
the attachment applied under seetion 22 of the Provincial Insol-
veney Act, to set aside the abtachment. The Judge in the insol-
venoy matter decided that the property did not belong to the
insolvent, and incidentally decided that it helonged to Hukumab
Bui and son. The plaintiff appealed to the High Court, which
diymissed the appeal. Mecanwhile the plaintiff brought the
present suit claiming the timber as against Hukumat Ral and
son.  The Munsif dismissed the suit on the preliminary point
bhab the previous proecedings werc a bar .and that the sult was
not maintainable. In appeal the Subordinate Judge has set aside
the order of the Munsif and remanded the case, holding that the
suit was maintainable. We think that the decision of the learned
Subordinate Judge was correct. All that the court having seisin
of the insolvency matter was called upon to decide was whether
or not the attachment should be maintained. The attachment
vould only be maintained if the property belonged to the insol-
vent. It was quite immaterial to which of the claimants the
property belonged. It is thercfors clear that it the matter had
rested with the decision of the Judge in the insolveney matter
the present suit could certainly have been maintained as o suit
between the rival claimants. It is contended that the decision
on appeal operates as res judicefa. We do not think that this
contention is valid, 'The decision which was affirmed was that
of the insolvency Judge, who certuinly had no jurisdiction to hear
the present suit. We dismiss the uppeal with costs of this Courts
obher costs will follow the event.

Appeal dismissed.



