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responsible for these several works. I am not satisfied that Piari

Lal can in any sense be considered to be the *occupier’ of
this temple. The Municipal Act is a penal Act and must be
strictly construed in favour of the subject. The offence of
which Pjari Lal has been 'convieted is not established by the
evidence, I set aside the conviction and order passed under
section 274 of the Municipalities Act, The fine, if paid, will be
refunded.
Comwiction quashed.

APPELLATE CIVIL,

——

Before 8ir Henry Riehards, Enight, Ohief Justice, and Justics
S8tr Pramada Charan Baneryi.
BURJA XUNWARI 4nD ANorsrr-{ DEFENDANTS) 0. HAR NARAIN RAM
AND OTHERS (PrAINTIFFS). ¥
Construetion of document—Will — Dedieation of property for relvgwus PpUrPOses
—Enpenditure on religious objects amounting to only a small porlion of the
income, the rest being assigned for the mamtemme of the testator’s family,

The w111 of a Hindu provided that the worslnp of certain idols should
be maintained out of the property dealt with thereby, but the rest of vhe pro-
perty was assigned to the maintenance of the heirs of the testator generation
aftor gaperation, The incomeof the property was about Rs. 7,000 annusily,
but the customary expenses of the religious rites and ceremonies amounted to
only some Rs. 500 per annum.

Held on a construction of the will, that it created a charge on the esta,te
for the expenses of the idals, and that, subjoct to that charge, the property was
to go to the testator’s legalheirs, who were fully entitled to appropriate all the
ingpme of the property. Sonatun Bysack v. Sreemulty Jugguisoondres Dosses
1) and-Ashulosh Dutt v. Doorga Ohurh Chatlejree (3} roferred to. .

Tag facts of this case were as follows :—

One Babu Sukhmangal Singh Deo executed a w1ll datedv

the 29th Qctober, 1908, of which the material portions are given
‘belaw.  The plaintiffs, with the permission of the District Judge,
brought the snit, out of which this appeal arose, under Act No XX
of 1863 on the allegation that the will created a wagf of
certain properties for the benefit of Hindusin favour of the
& Pirgt Appeal No, 85 of 1915, from a decree of E, E P Rose,Addﬁ;wna,l
Judge of Gorakhpur, dated the 11th of February, 1916,
(1) (1859) 8 Moo, T A., 66,  (2) (1880) . L. R, 5 Cale,, 438,
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deities mentioned therein, that the defendants first party, who
were widows of the deccased testator, had been setting up a
proprietary title to the waqf properties, that they had been
misappropriating the income of those properties and that they,
both as Hindas and as persons authorized under the will to
interfere in case of mismanagement, had a right to sue, The.
material reliefs sought were that certain properties might
be declared to be waqf properties and that the defendants
nught be dispossessed and the plaintill's or some person nomi-
nated by them as mutwalli ‘might be put in chagge  of those
properties,

The material provisions of the will were—

Para. 1 ... During my life-time I shall in every case
have power to modify or correct the will or to transfer or make
a gift of the whole or part of the property .

Para. 8, I want to remain in possession of the property
during my life-time. After my death, if there be no child living,
both the wives should unite and remain in possession in my place
of the property now existing, provided both the wives unite and

~ do not raise a dispute . . . The marriage of the daughter shall

also be performed out of the income of this very property. Cash
and grain would according to position in life be expended
as has been done from the time of anccstors. The expenses
of our funeral ceremonies or the marriage and funeral ceremonies,
ete., of our children, if any, would he defrayed out of the
income of the same property as has been dome heretofore,
After my death no heir shall have power to sell, mortgage,
make gift of or vransfer in any way the sid propel ty, 1f he
does 50, it shall be null, void and invalid, .

Para.-4. My ancestors constructed a Thakurdwara close to
their house , . . In the Thakurdwara I ha.ve enshrined the idols
of Sri Ganeshii, Sm Ram Chandraji . . . Every manager shall
have to celebrate the Janam Asthami and Ram Naumi festivals,
efc., as has all along been done, out of the income of my.
property .

Para. 5 gave dt,tulls of expenses which used to be incurred -
for the Thakurdwara and recited that ¢ nothing more nor less
than what is done at present should be done, hereafter.”
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 Para, 6. All the movable and immovable property which
stands in my name oris in my possession or has been purchased
by my ancestor, and all such property, possession of which could
not be recovered as against the mortgagee for want of money
(required to pay) the principal amotnt of consicleration due to
the said mortgagee, but which I or my heirs may acquire by
paying up thesaid amounst to the mortgagee, shall be considered
to be the property of Sri Thakurji. Thereis a village ealled
Mauza Saraura . .. which stands in the name of wmy
brother .. . and also in my own name . ... But my brother
and also his son .. . died a mnatural death., The said
village will now be included in the waqf property and
declared to be such. This waqf is such that whatever
money and grain produced by the si» land still remain after
meeting the vequirements of rajbhiog of Thakurji, shall be used
and appropriated by my successors, generation after generation,
It shall not be msed and appropriated by anyone else .. ,
But only I and no one of my successors will have power to make

transfer by sale, mortgage or gift, ete. Bubt whatever profit will .

remain after meeting the expenses of the Thakurdwara, the costs

of its repairs, the pay of the servants connected with it and ghe
" costs of repairs of other buildings, out of the said profits, shall be
spent on the estate. |

- Para, 7. My heirs will, in case of most mgcnb necessity,
~have power to hypothecate or mortgage the share of only two.

. villages out of all the villages . .. If they want to execute
any kind of document for this 1ea.son, they will have power
“todo so. If a famineshould oecur or the government revenue
of all the villages fall into arrears .. . and they (my heirs)
begin to die of starvation, they maysupport themselves by
hypothecating or morbgaging the two houses which I have in
muhalla Bakshipur, If even this be insufficient or if some other
village of another co-sharer be offered for sale, and sufficient

money be not in hand for the payment of the whole amount of-

the sale consideration, in that case the amoun of sale considera-
tion ghould be made up from the mortgage etc., .of a portion
of the shares in the said two villages and that village should
be purchased in the name of Sri Thakurji. . .

1917
SuBsA
RKuNwaRI

v,
Har Nanaix
Ram,



1917

Bomia
KuxwARL

v,
Har NAraiy
Rau.

814 THE INDIAX TAW REPORTS, [vol. xxXIX,

Para. 8. Babu Sumor Bahadur Shah . .. and Babu Rup
Narain Shoh .. . my brothersin-law (wife’s brothers) will
after my death also "eontinuc to make collections etc., pay
the government revenue, and make over the profits to my two
wives as long as they (the managers) live and obtain receipts
for full payment from both of my wives ... These two
gentlemen will he given Rs, 86 a year each from the Ilaga of
Sri Thakurji, besides food and clothing, If any of these two
gentlemen should after my death prove unfaithful in any way
or commit embezzlement or wmisappropriation, I authorize
Harnarain Ram Pande and Gobind Narain'Pande (plaintiffs) . .
to dismiss him in that case and turn him oub of the estate of Syi
Thakurji and appoint others who are capable and honest . ..

" They should continue the management just as it is at present and

geb rajbhog, utsava efe., carried on. And our sucecssors should
be maiutained as they are maintained at present. The money
which may be saved after defmyiug all these expenses should be
deposited and a bhandare cnven in my name at Gorakhpur and

- Sri Ajudhiaji every year . . .

Para, 9 . .. The daughtcr who is now two years old and
is unmarried and all other sons or daughters who may be horn
(in future) will be married into high-caste DBrahman’ families
and their chatti, barhi and marriage ceremonies will he
performed and dowries ete., given according to the old
custom . .. The daughters will, till their marriage, be
maintained by our successors -in the same way in which girls
bave been brought up up to this time. [n the event of my
successors having mno issue, my wives, and those succes-
sors will remain in possession, and when the wives also cease to
‘exist, my danghters will remain in pogsession and occupation
during their life-time, and after porforming the rajbhog, and the
repairs of the Thakurdwara and of my houses cte, shall use the
saving for their own maintenance. My succossors shall not in
any generation have power to sell or otherwm, alienate in any
way the property entered in this deed .

If the manager mentioned above also dle, this Thakurdwara
and the property mentionel above shall be managed under the
direction of the pious radses so that Sri Thakurji may suffer no
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inconvenience and their property may not be interfered with
in any way. If the pious raises of the city pay no attention
to this matter, the Sovereign of the time may graciously and
generously manage the same according to the desire of me, the
executant ;.. Be it known that all this waqf property
shall be considered to be the property of Thalkurji, Sheoji,
(aneshji, ete., installed in the temple at Ismailpur. Whatever
may be saved after defraying the expenses of the temple
and the pay of the servants shall be used by our legal heirs
to meet their own expenses . . . If any of my heirs act against
my wish and direction in future every son of a Hindu in the
city will have power to force him- to carry out the conditions
by bringing a suit or sceking a rtemedy in some other. proper
anner, or some manager other than these heivs may be appoin-
ted by the court.

The lower court decreed the claim. Thedefendants appealed.

The Hon'ble Pandit Moti Lal Nehrw (with him Mr, Abdaur
Raoof), for the appellants :—

The will 1s really an aftcmpt to crsate a perpetuity in
tavour of the descendants of the testator and makes no dedica-
tion of any property to the idol. Although it speaks of the
whole property as waqf yet it provides that the dowries and
other marriage expenses of the daughters are to be defrayed
from the income, which is also to be devoted to other household
purposes. The whole income of the property is about Rs. 7,000
annually whereas the expenses specified in the will for the main-
tenance ‘of the worship in the temple do not exceed Rs.'400 a
year: - The surplus is directed to be used for the maintenance
of the family. A similar will was construed by their Lordships
of the Privy Council in Sonatun Bysack v. Sreemutty Juggut-
soondree Dossee (1). The case of Ashwtosh Duit v. Doorga
Ohwrn Chatterjee (2) is also in point. It was held in these
cages that there was no dedication of the property. and the heir-
at-law took anabsolute interest subject to the payment of. the
expenses provided for in the deed.

The Hon'ble Sir Sundar Lal (with him Pandit Lakshms
Nara.m Tiwari), for the respondents :— :

(1) (1659) 8 Moo, 1. A5, 66, . (3) (1880) 1 L. R., & Galo, 488:
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Besides Lhe expenges of the 1dol, the will provides for the
maintenance of an annual Bhandara in the nawme of the deccased.
It speaks of the property as belonging to Thakurji and dirccts.
that other properties which may be purchased out of the income,

shall be purchascd in the name of the Thakurji. These facts

show that the executant really intended to make a waqf and not
to create a trust in perpetuity in favour of his descendants. '
Rrcrarps, C. J., and Bawgrsi, J. :—This appeal arises oul
of o suit which purports to have been brought under Act No. XX
0f 1863, The plaintiffs, who are two mewbers of the community,
sought a declaration that cerfain property is endowed property,
and they prayed that the defendants might be dispossessed of
the property and the plaiutiffs or some other persons nominated
by them might he appointed mutwalli or manager of the
property and placed in charge of it.  The plaint containg obher
prayers also to which it is not necessary to refer. The property
belonged to one Suklmangal Singh, the hasbaud of the defen-
dants who are appellants before us. On the 29th of October, 1908,
he-made o will, and it is urged on behalf of the plaintitfy that
under this will he endowed the property in question tu cerbaln
idols, 'The plaintiffs allege that the defundants have gob their
numes Tecorded in the revenuc papers as owners of the property,
that they have made lease of the property aund thal bhey have
misappropriated the incume of the property wud nob devobed
it to purposes of the cudowment. The court below has decreed
ghe elaim, The defendants have proferved. this appeal mdlnly
on two grouids, nawely, that Act XX of 1868 hLad no applica-
tion to the present case and the suit could nol be maintained
under that Act, and; secondly, that under the terms of the

~ will no endowment was crented, but a charge was placed ou the

property of the deceased for the purpose of mecting the cxpeuscs
of the upkeep of u certain temple, In the vicw which we take
oni the second question raised by the appellants wo do not deem
il necessary to decide whether the suit was wnaintainable under
Act XX of 1863. We are of opinion that the contention that
no endowment was created by the will of Sukhmamgal Singh
is well founded. The will, no doubt, states thata waqf was
sreated, bub from the clauses contained in if, it is manifest
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‘that what was intended by Sukhmangal Singh was that the

idols should be maintained out of the income. The value of the

property is stated in the plaint to be Rs. 50,000. From the
evidence of the witnesses for the plaintiffs themselves it appears
that the profits avising from the property amount to about
Rs, 7,000 annually, The expenses of the idols, provided for
~ in the will, as specified in paragraph 9, amount to about Rs. 500
a year, more or less. So. that it is clear that the amountof
the expenses bears a very small proportion to the total income
of the property. In the will itself the testator provides that
‘““ whatever money and grain produced by the & land still
remained after meeting requirements of rajbhog of Thakurji
shall he used and appropriated by his successors generation
after generation. It shall not be used and appropriated by any
one. ” It futher provides that ‘¢ whatever profits would remain
after meeting the expenses of the Thakurdwara, the costs of
its repairs, the pay of the servants connected with it and the
costs of repairs of other buildings out of the sald profits shall
be spent on the estate” of the testator, The vernacular word
used is ““ rtasat, ’ that Is, hi}s;‘lfa,mily property. Further down
(in clauge 7 of the will) he confers authority on his heirs to
effect mortgages in certain events, Again, in paragraph 9 it is
provided that after the expenses of the rajbhog and the repairs
of the Thakurdwara and of the houses have been met, the
savings shall be appropriated by his heirs “ for their own
maintenance.” The expenses connected with the marriages
of female members and dowriesto be given on the occasion of
their marriages were also provided for out of the estate; All
this is inconsistent with the dedication of the property to the
idols. On the contrary, the inference to be drawn from the will
read as a whole is that it created a charge on his propexty for
the expenses of the idols, Subject to that charge the property
wasto go to his legal heirs who were fully entitled $o appropriate
all the income of the property. This case is very similar fo
that of Sonatun Bysack v. Sreemutty Juggutsoondree Dosses

(1), decided by their Lordships of the Privy Council, . -See also.

Ashutosh Dutt v. Doorga Churn Chatterjee (2). . We are.of
{1) (1859) 8 Moo, 1. 4,66, . (2) (1860} I, L. R, & Caflc., ?«38..
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opinion that the decision of the court below is erronmeouns and

the suit of the plaintiffs ought to have been dismissed. We
accordingly allow the appeal, set aside the decree of the eourt
below and dismiss the suibt with costs in both courts.

Appeal decreed.

Before Sir Homrry Riohards, Enight, Clief Justics, and Justice
8ir Pramada Charan Banerji,
BHAIRON PRASAD aNDp ormrss (DErgupanss) v. SOMWARPURI
{PLAINTIFS. }*

det (Loeal ) No. IIT of 1901 (' United Provinoes Land Revonue Aot), seobion
36~Aot (Lioeal) No. II of 1901 (Agra Tenancy Aot ), section 4i~—Lxproprietary
tonant—Enhancement of rent.

The tenant of an ex-proprictary holding, whoso rent had been fixed by
the Oollector under section 36 of the United Provinces Liand Rovenue Aok,
antered into an agreement with the zamindar to pay an enbanced rent. The
agreoment was effected by means of 'sn regisbored instrument, and the enbanced
rent was nob in cxaess of the beneficial rato mentioned in section 10 of the Aet,
but it was made within the period of fen years from the fixation of rent by
the Oollector. Held such agreement was fiot open to any legal objection,

Mur facts of this case were as follows -~

The defendants having sold their proprietary rights became
ex-proprietary tenants of the sir lands under the provisions of
section 10 of the Tenancy Act. An application was made to (he
Collector to fix the rent on the ex-proprietary holding under
the provisions of section 36 of the Land Revenue Act. The rerit
was fixed at the sum of Rs. 50. Subsequently by a registered
agreement between the plaintiffs and the defendants the rent
was enhanced to the sum of Rs, 72-6-0. The plaintiff brought o
suit in the Revenue Court to rccover this rent, The defendants,
amongst other pleas, raised the defence thut nv rent save the
rent fixed by the Collector could be . recovered until after the
expiration of 10 years from the time of the creation of the ex~
proprietary tenancy. The Revenue Court held that the plaintiff
was entitled to recover the enhanced rent. An appeal was taken'
to the District Judge, who confirmed she decree of the court of
firsy instance. The learned District Judge found that the ' agree-
ment was entered into because the plaintiff was about to take
steps to get rid of the order of the Collector by an apphoartwn
in revision or by an application for enhancement.

® Appeal No. 56 of 1916, under section 10 of the Listters Patent.



