
1916 decree, in the event of his being driven Lo obtain one. Some-
Mohan La-i. thing more than this in retjiiircd before î  (i;in fairly be said that

the executcant of the docusueub, either expressly or impliedly, 
Ikdomam. . , , . . ,

conferred on the mortgagee a rignii to catiwe this particular pro
perty to be aold. I would therefore also agree in dismissing the 
appeal.

By the CouiiT Tlie appeal is diamiased witli costs.
Appeal dismissed.
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Before JiFr. Jiititicti I’unjott and Mr, Judioe WcUoh.
1916 DHANDEI KUNWAB (P£,ainiif1'') v. Ol'i'O'TU LAL (LtewsNDAKra)®

Deoember, 11. Jproaedura Coclo (1903^, sodion \lf)—Aot {Local) .Wo. II of lOOl (Agra
Tenancy Act), seotion ‘1Q2— 3uU fdaliny'to an agriGiiUural holding—Order 
adjourning suit indefi}iiicly'~"Iie‘visio'?i-' Fowers of High Court—Statute 5 
and 6 Geo. v. Cap. LXX, section 107.
Plaintiff brouglit a suit in a civil court alleging tliat the defendant’s 

father had beon a loBsoe of oei-’tiiiia ;property foi- 7 yoars ; that after tb,e ospiry 
of lihe leaao he lieoaiae managGS of tho propoi'ty, and after liia cloath tho dofen- 
dant also beoamo managar. Ho ploadod that the defendant had heon 
dismissed from his position as manager, and asked for possession of the pro
perty, which comprised shares in 3(i a market and some oolleotion
houses. The,defendant pleaded that ho was a thekadarwithin the mean
ing of the Tenancy Act, and filed an application praying the court to exerciso 
its jurisdiction under seoiiion 202 of that Act. The court aocoded to this prayer 
and adjourned the suit to an indofiaita piiriod' till the question was decided 
by the Revanua Oourt. Tha plaintiff applied;in ravlsion against the order. 
EM, (Per PiaacTT, 3. ) that the rovision was incompetent as it was directed 
against an interlocutory order and a remedy by way of appeal was open to the 
plaintifi whoi-ein all matters could bo decided; (Fer Walbu, J.) that a revision 
lay to tho High Oourt.

The property in suit Wf'j-; ;in estate ooinprising 26 , villages, 
including agricultural land, a marlict and some collection houses. 
The plaintiff alleged that a lease of this pr<.'perty for seven years 
had at one time been granted by her deceased husband to the de
fendant's father; that after tho expiry of tlie Umse the defendant’s 
father was appointed manager of the property ; t,hal, the defendant, 
after the death of his ftither, was appoiated manager and 
remained as such for some time; and that the defendant had now

Civil IlLvisiou No, 72 of J91G,.
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been dismissed and his agency bad ceased, but that he did not 
give up possession of the property. Upon these allegations the 
plaintiff brought a suit in the court of the Subordinate Judge 
of Jaunpur for possession by ejectment of the defendant and for 
accounts. The defence, inter alia, raised the plea that the 
defendant held the property as the thekadar ” or lessee of the 
plaintiff and that the {relation between the parties was that of 
landlord and tenant. The defendant made an application to the 
court asking it to adopt the procedure laid down by section 202, 
clause (l),of the Tenancy Act and to pos tpone the further hearing 
of the suit pending a decision of the question by the Revenue 
Court. This application was strongly opposed by the plaintiff 
who filed a formal reply. The court passed an order granting 
the application and adjourned the'i hearing of the suit until the 
question of tenancy should be docided by the Eevenue Court. The 
plaintiff thereupon made an application to the High Court, pur
porting to be under section 107 of 5 and 6 Geo, V, Ch. 61 (The 
Government of India Act, 1915), to revise the order of the lower 
court.

Dr. (S'. M. SuXaiman, (with him Mr. M. L. Agarwala), for 
the opposite party (defendant), raised a preliminary objection, 
that no revision lay against the order of the lower court, as it
was only an interlocutory order, no ‘ ‘ case having yet been
decided, and an appeal lying against the decree which might ultim
ately be passed by the court, in which appeal the correctness 
of the order now sought to be revised “could be challenged ; Mul 
Ghand [v. Juggi Lai (1), Muhammad AyAh y. Muhammad 
Mahmud (2), Hand Bam  v. Bhopal Singh (3).

The Hon’ble Sir Sundar Lalf (with him Pandit Eadha Kant 
Malaviya), for the a p p lica n t>

Apart from section 115, Civil Procedure Code, to which the 
preliminary objection raised and the rulings cited relate, there is 
another provision of the law, namely, section 107 of 5 and 6 Geo. V, 
Ch. 61, The Government of India Act, 1915, upon which this appli-_ 
cation is based j the applicant is entitled to claim relief under 
either of these provisions. The suit as brought was not one 
relating to an “ agricultural holding.” It was a suit for recovery 

(1) {19X4) 22 A- L. J„ 406. (2) (1910) L L. R., 32 AlL, 638.
(8) (1912) I. X,, B., 34, AU., 592.
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1910 of posseawion from, and for rendition of accoimtK by, an agent 
who had been entrnsto.d by the plaintiff with the management of 
an estate, but whoso services had now been dispensed with and 
whose possession was that of a trespasser. Frimd facie the 
court having jurisdiction to try the suit was the Civil Court. 
The defendant pleaded that he hold the villages as the thekadar 
of the plaintiff and sought the application of .seetion 202 of the 
Tenancy Act. But the more fact, if it be a fact, that he ŵ as a 
thekadar is not sufficient to make tlie provisions of section 202 
applicable to the suit ; for the first requirement of that section 
is that the suit must bo one relating to an “  agricultural holding,” 
and the onus lay on the defendant of satisfying the Court that 
the suit was such. The question had to be determined whether the 
defendant's interest as a thekadar was that of the holder of an 
“ agricultural holding ” as the term is understood in the Tenancy 
Act. The defendant did not state that the villages had been let 
to him for agficulturul purposes, that is, for purposes of cultiva
tion and raising of crops ; on the other hand, his position was, 
primd facie, that of a farmer or collector of rents; besides, 
there were certain items of property, namely houses and markets, 
comprised in iihe alleged holding which could not have been let 
for purposes of cultivation. The lower court, without taking 
this question into consideration or taking any evidence to deter
mine the facts necessary for ascertaining that which formed the 
first requisite for the applicability of section 202, has virtually 
denied itself jurisdiction to try the suit and has adjourned the 
hearing thereof for an indefinitely long period. Hence the 
plaintiff seeks relief which may be granted either under the 
general powers of superintendence vested in this Court by section 
107 of 5 and 6 Geo. V, Ch., 61, or under section 115 of the 
Code of Civil Procedure. Under the former, the powers of the 
High Court are not merely administrative; it is competent to 
interfere, and to order a subordinate court to do its duty, in cases 
where such court has refused to exercise jurisdiction vested in it 
by law, namely, to try and determine a suit cognizable by i t ; 
MuhamTnad 8uleman Khan v. Fati'mO) (1), which was a case 
under the corresponding section 16 of 24 and 25 Vic., Oh, X04, The

(1) (1886) I. L, R„ 9 All, 104,
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ladiaii High Courts Act of 1861. To take an illustrative case. A  
subordinate court may capriciously decline to try a suit and pass an 
order postponing it for a hundred years or other indefinitely long 
period; the remedy against such an order is furnished by section 
107 aforesaid. The difference between such a case and what has 
practically resulted in the present case is a difference only in. 
degree, and the present case is a fit one for the exercise of the 
powers under "section 107. Either the order of the lower court 
should be cancelled, or that court be directed to make an inquiry 
and come to a conclusion as to whether the suit is or is not one 
relating to an agricultural holding. In the alternative, the court 
may interfere under section 115 of the Code of Civil Procedure, 
With regard to the objection that no ‘ ostse ’ has b'6ien decided, the 
word ‘ ease ’ has not been defined by the Code. It is not synony
mous with ‘ suit ’ and includes proceedings other than those which 
terminate in a decree. The Calcutta and Bombay Courts have 
put a wide and liberal construction upon the word so as to 
include interlocutory orders; Oharu Ohunder Dutt v. Sarat 
Chunder Singh (1), Promotha Nath MUm v. RaJchal Das Addy
(2), Dwm'ha Nath Sen v. Kishori Lai Goaain (3). In the present 
ease the order complained of was passed upon a separate applica
tion by the defendant to which the plaintiff filed a separate reply;. 
these proceedings were apart and distinct from the suit itself 
and constituted a ‘ case ’ within the meaning of section 115.

It has not been held that the High Court has no power to 
entertain a revision from an interlocutory order, but only that it 
is a matter of discretion. Interlocutory orders' are not usually 
interfered with in revision for the reason that the party aggrieved 
has, in appeal from the decree which is ultimately passed, usually 
a prompt and adequate remedy. But the fact that the aggrieved 
party has another possible remedy open to him does no!; take 
away or limit the power of the . Court to interfere in revision, 
although it may influence the discretion of the Court to do so or 
not. Eevisions have been entertained in such cases; for example, 
in the case of Deli Das v. Ejdz Husain (4). It was there laid 
down that each such ease must be judged upon the circumstances

(1) (1916) 13 0.1 III. J., 537, (3) {1910) 11 0. L. J., 426.
(2) (1910) 11 0. L. J., 420, (4) (1905) I. L* R.» 28 AIL, 72.,
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1916 peculiar to ib. In the present case it; would l)o very inconvenient, 
expensive and wasteful of time if the wrong order is not corrected ■ 
n o w  and the plaintiff is left to appeal iTom the decree which 
will ultimately ho passed by the lower court, for the purpose of 
attacking and getting set aside the order in pursuance of which a 
litigation will have been launched and fought out in vain in , the 
Revenue Courts, possibly up to the Board.

Dr. S. M. 8ulaimmi, (with him Mr. M. L. Agarwala), for the 
opposite party ;—

The order of the lower court, applying the provisions of 
section 202 of the Tenancy Act to the suit, is correct. Whatever 
the character in which a suit ia made to appear and however it 
may be framed, if it relates to an agricultural holding, or, in 
other words, if the subject matter of the suit is an agricultural 
holding and the defendant pleads, rightly or wrongly, that he 
holds the land in dispute as the plaintiff’s tenant, the Civil Court 
has no option but to adopt the procedure laid down by section 202. 
Even where the matter had already been once decided between 
the parties by the Revenue Court in a previous litigation it was 
held that the Civil Coui't was bound to follow section 202 ; Kura 
Bingh v. Ghhallu (1). Here, the defendant says that he is the 
thekadar of the plaintiff. A thekadar is expressly included in 
the term ‘ tenant ’ by section 4, clause (6), of the Tenancy 
A ct; and a thekadar includes a farmer: section 4, clause (6). 
Then the question is, whether the property in suit is an ‘ agri
cultural holding ’ within the meaning of the Tenancy Act.
‘ Agricultural holding ’ means nothing more than agricultural 
land held under one lease or engagement. The word ‘ agricul
tural ’ is really superfluous here; for, the word ‘ holding,’ as 
defined, itself means land let or held for agricultural purposes.
The interest which a thekadar has in the agricultural lands
comprised within his theka or lease is obviously a ‘ holding ’ 
within the meaning of the Tenancy Act. To hold the contrary 
would lead to absurdities; for instanQ.e, it would lead to the 
result that a thekadar could never be ejected. For, as provided 
by section 56 of the Tenancy Act, he, being a tenant, can be 
ejected only under that A ct; and sections 57 and 58, which

a )  (1911)1. 33 A ll, 607,
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enumerate the grounds upon which a tenant oan he ejected speak 
of a tenant’s ejectment from his holding; so that if a thekadar 
had no ‘ holding ’ he could not be ejected at all. That the 
interest of a tenant is his ‘ holding ’ is also apparent from the 
wording of section 21. There is no reason why the interest of a 
thekadar should not constitute a ‘ holding ’ ; for, as implied hy 
section 20, clause (2), and section 22, a thekadar is a non-occupancy 
tenant, He was expressly held to be snob, and the word ' tenant’ 
in section 24 which allows a tenant to sub-let his ‘ holding ’ was 
held to include a thekadar, in the case of Natha v ,  Mian Khan
(1), It was pointed out in that case that secti^a 23 dealt with 
leases granted by a thekadar to the actual cultivators, whereas 
section 24 allowed him to grant a sub-lease of his ' holding ’ or 
interest, for one year. Again, section 53, clause (h), speaks of the 
‘ holding of a thekadar/ It follows from all these considerations 
that if the defendant is the plaintiff’s thekadar, the suit is one 
relating to a ‘ holding ’ within the meaning of the Tenancy A ct; 
and, as ‘ agricultural holding ’ connotes nothing more than a 
‘ holding,’ the suit is one relating to an agricultural holding 
within the meaiung of section 202. It was not necessary for the 
lower court to take any evidence in order to enable it to arrive 
at this conclusion ; and the court did listen to both parties and 
did consider the matter before passing its order. The order is 
quite correct. Then, as to the objection based on the fact that 
a market and some houses are comprised in the theha besides 
agricultural lands, the market is for the use of tenants in connec
tion with their agricultural occupation and the houses are 
collection houses where the zamindar or thekadar makes collection 
©f rents. These items of property are appurtenances of the agri
cultural villages comprised in the theka. They have from time 
to time been built upon what was agricultural land. It has been 
held that where land was originally let or held for agricultural 
purposes the mere’ fact that agriculture has ceased c*n a portion 
of it does not alter the character of the holding. It has been 
held that the village abadi can form part of an agricultural 
holding. And it is not essential for purposes of section 202, that 
all the properties comprised in a theka must le  agricultural land as

(1) (1909) 6 A. L. J., 649.
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1916 defined in the Act. If n single imlivisihle jea.sii comprises some 
agricultural laiidŝ  and some other property to which the Tenancy 
Act does not apply, for example a house in the city of Allahabad, 
and a suit in respect of the lease is instituted in the Civil Court, 
section 202 will apply to such a suit qua the portion of the pro
perty which consists of agricultural lands j and the lessee would be 
a ‘ tenant,’ within the meaning of lihat Act, of that portion. 
Reliancc was placed on the analo;gy di the ruling in Aniu  v. Gulam 
Muhammad Khan (1). Even if it weru assumed that tlie lower 
court’s order was wrong in law, it was not within the province 
of section 107 of the Governuienfc of India Act of 1915 to interfere 
with ifc. Nor can the order be revised under section 115 of the 
Code of Civil Procedure. The case of Dehi Das v. Ejaz Husain
(2) cited I)}’' the applicant is distinguishable. There, the other 
remedy was by way of a separate suit; here it is by way of an 
appeal from the decree which mil be passed in the present suit. 
As directed by the lower court a suit has already been filed by the 
defendant in tihe Revenue Court and is pending there. Nothing 
will p’revent thtit court from proceeding with it and the decision 
will be binding; so that if this Court were to cancel the lower 
oourt’s order, further difficulties and Complications would arise; 
&%iam Lai v. Anant Ram. (3).

The Hon’ble Sir Sumdar LoX. in. reply
To constitute a ‘ holding' the land comprised therein must be 

let or he'd for agricultural purposes. That is the test. The term 
‘ ’ emphasizes this point, namely, that the
land must be let to, or hold by the ‘ holder ’ for agricutural 
purposes, Agricultural purpose ' has not been defined by the 
Tenancy Act; it has been interpreted to mean the tilling and 
cultivation of land for the purposes of raising crops ; MoMh AH 
V . Surat Bingh, (4i) and purpi>ses of grazing or of planting a 
grove have, accordingly, been held not to be agricultural purposes 
within ths meaning of the A ct ; Natha Mai v. Eoahan Lall (5), 
HaMbull^k V . Kalyan D m  (6). In the case of a thekadar the 
land is not let to, or held by him tor the object of tilling and

(1) {1883} I. L. E., G All. 110̂  (4) (1912) 15 Indian Oases  ̂"74i3.

(2) (1903) I. L. E,, 28 AIL. 72. (5) (1915) 30 Inaian Oases, 48.

(3) (1912) 17 Indiau Oase^ 302. (6) (1914) 12 A. L. J., 1080.
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cultivafciDg it ; he merely collects the rents. The purpose of a 
the/cd is 'not au ‘ agricultural purpose ’ and his lidding is not an 
‘ agricultural holding.’ Having regard to the definitions of the 
terras ' rent ’ and ‘ tenant/ a thekadar may be a ' tenant ’ and he 
may pay ' rent but it is a different matter altogether to say 
that he has an ‘ agricultural holding The letting of houses 
and markets is certainly not a letting for agricultural purposes, 
A ' holding ’ being the land held under a single lease or 
engagement, the ‘ purpose ’ of the lease must be a common 
purpose applicable to all the property comprised in the lease; the 
lease cannot be split up into portions : different kinds of property 
let for different purposes cannot be roiled together to form one 
‘ agricultural holding’ .

PiGGOTT, J.— I have arrived, though not without hesitation, at 
the conclusion that we ought not to interfere in this matter. The 
application is one moving this Court to interfere, in the exercise 
of its revisional jurisdiction, with an order paased by the 
Subordinate Judge of Jaunpur, who has applied the provisions of 
section 202 of the Tenancy Act (Local Act. II of 1901), to the facts 
of a certain suit pending before him. The application, as drafted, 
purports to he under section lOT of the Governcaent of India Act 
of 1915, which reproduces section 15 of the former High Gourta 
Act. We allowed the applicant, nevertheless, to argue his case on 
the assumption that he was entitled to claim relief either under 
this .section or, in the alterna;tivej under section 115 of the Code 
of Civil Procedure (Act V of 1908). As I concurred in permitting 
the argument to proceed on these lines, I do not feel justified in 
pressing the point now ; but it must be cloarly uadersto<>d that I  
am not committed to the view that it is dcsiraJble to allow au 
application to secure admission under one section in order that it 
may be argued under a different one.

I am considerably impressed by the ingenuity of the attempt 
to invoke the general powers of superintendence vested in this 
Court in connection with the present matter. Quite a plstusible 
case can be made out for doing so. After all, the operative 
portion of the order complained of is simply that the ^ it p^4ing 
in the court below do stand adjoui’ned to so?̂  ̂ uncertain future 
date. It was put to us, with considerable force, that a capricious

. V .
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1916 or perverse order of adjournment for an indefinite or very lengthy 
period might amount to a practical refusal to try the suit in 
which such order was made, If and when such a ease arises, I 
have no doubt this Court will j&nd appropriate means for dealing 
with it. The present is not such a case: the learned Subordinate 
Judge has passed his order of adjournment, because he holds 
himself bound to do so by the provisions of section 202 of the 
Tenancy Act. He has arrived at this conclusion after a fair and 
judicial consideration of the pleadings of the parties and of the 
arguments addressed to him. On the principles laid down by the 
Full Bench of this Court in Muhammad SuLeman Khan v. 
Fatima (1), the powers of superintendence of this Court do not 
warrant interference in a case like this.

I find, however, even more difficulty aboufc applying the 
provisions of section 115 of the Code of Civil Procedure to the 
facts before us. Before doing this I should have to hold that the 
order complained of was one which decided a case, and a case in 
which no appeal lies. I do not think either of these conditions is 
fulfilled. As I have alrady pointed out, the present efifeot of the 
order of the court below is simply that the hearing of the suit in 
question stands adjourned. At some future date the learned 
Subordinate Judge may proceed to determine one or more of the 
issues arising in the suit in accordance with the decision of the 
Revenue Courts in another suit between the same parties which, 
wo are informed, has been instituted and is pending. When 
he does this, and if his decision is adverse to the plaintiff, the 
latter will have a prompt remedy available by way of appeal 
from the decree. To such an appeal the provisions of section 
105 of the Code of Civil Procedure would apply, so as to 
enable the plaintiff to obtain from this Court an authoritative 
decision of the question of law involved. I do not deny the force 
of the argument's from convenience which have been addressed to 
us; but to my mind the hearing of this application has also 
illustrated the grave practical inconveniences involved in asking 
this Court to determine an intricate question of law otherwise 
than on a regular appeal. At any rate, it did not seetn to me 
that a single argument waŝ  addressed to us in support of the 

(1) (1880) I. I j. r ., 9 All., 101
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admissibility of this application which could not have been urged 
with greater force by the unsuccessful [applicant in Muhdmmad 
Ayah v. Muhammad Mahmud (1). I find nothing to the 
contrary in the ease of Dehi Das v. JSjaz Humin  (2), relied upon 
by the applicant. The question there was as fco a possible remedy 
available by way of a separate suit; there seems a broad dis
tinction between this and the question of an available remedy by 
way of appeal, fur the objection to interference in the latter class 
of cases is based on the wording of section 115 of the Civil 
Procedure Code itself. Apart from the view which I am myself 
disposed to take of the provisions of this section in relation to 
the facts before us, I feel that we should be departing from the 
established practice of this Court and setting a new precedent if 
we allowed the present application.

Taking this view, I feel that ib is not desirable that I should 
express a final opinion on the question of law involved in this 
application. On one or two points which were argued before us 
with great keenness I have formed clear and positive opinions, and 
these I think it on the whole desirable to place on record. 
The interest of a thekadar in any agricultural land included in 
his lease is a ‘ holding ’ and the thekadar is a non-occupancy 
‘ tenant ’ of the same, within the meaning of these terms 
as employed in the Tenancy Act. I think this follows inevi
tably from the definitions themselves and from the wording 
of other sections of the Act, particularly section 53 ; it has also 
been affirmed by a Bench of this Court in N’atha v. Mian Khan
(3). Nor does it appear to me that the position of the thekadar 
would be affected if he obtained possession, under one and the 
same contract of lease, of some agricultural land and of other 
immovable property not falling wichin the definition of ‘ land' 
given in section 4 of the Tenancy Act, He would, to my 
thinking, become a ‘ tenant ’ of so much of the property con
cerned as was 'land’ within the meaning of the Tenancy Act, 
and that‘ laud’ would be his ‘ holding,’ Again, it does not 
seem to me possible to read the opening words of section 202 of 
the Tenancy Act as if they were limited to suits instituted iii a

(1) (1910) 1 L. B„ 32 All., 628. (2) (1806) I. L . 28 AIL, 72.
(3) (1909) 6 A. L2 J., 649.
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Civil Oourfc * relating to an agricultural holding ’ and to nothing 
else. The words used are wide and general, and I do not feel 
justified in limiting their application. I conceive that if a suit 
be instituted in a Civil Court, part of which relates to an agri
cultural holding and part to other matters, the provisions of 
section 202 of the Tenancy Act must be applied to so much of the 
suit as does relate to the agricultural holding. Otherwise an 
unscrupulous plaintiff would find it easy to nullify the provisions 
of the secuon altogether. Finally, I can see no good reasons for 
taking the words ‘ an agricultural holding’ , as used ia this section, 
out of the general principle that words used in the singular 
number involve the plural. I think the section applies equally to 
suits ‘ relating to ’ a single agricultural holding and to a number 
of agricultural holdings. The case against the present applicant 
may therefore be stated thus According to the plaintiff, the 
suit was one relating to a large number of agricultural holdings 
scattered oyer twenty*seiven villages, and to a few items of 
property -^hich were not agricultural holdings at all; according to 
the defendant, it was a suit relating to a single agricultural 
holding. The court bolow was therefore justified in assuming that 
the provisions of section 202 of the Tenancy Act did apply to the 
suit, provided only that the defendant’s pleading satisfied the 
reqiiirements of the, latter part of the section. This it admittedly 
did.” To this line of argument I can see only one answer, 
namely, that the ‘ holding ’ of a thekadar can never be an ‘ agri
cultural holding,’ and that the word ‘ agricultural’ was inserted 
in the section with the express object of excluding thekadars from 
its operation. On this point I prefer to reserve my opinion.

It is enough for me that the order complained of proceeds 
upon a fair judicial decision on a difficult question of law, that it 
does notseein to me to decide any case and that the decision itself 
is one which is open to re-consideration on a regular appeal. I 
wouid therefore dismiss this application. Although I think the 
plaintiff was wrong in making it, yet upon conside.ratiou of 
the plejidings in the suit and th  ̂ circumstances of the case 
as a whole, I think it wo\ikl be reasonable to leave the co t̂s of 
this application to be costs in the cause, and I would order 
accordingly.



VOL. XXXIX.] ALLAHABAD SERIES, 265

W alsh, J.—I regret my inability to agree with the order of 
my brother PiaooTX in this case. As the differences between us are 
fundamental, I will state my chief reasons as shortly as I can. I 
find it impossible to hold after an examination of the plaint that 
this suit is one instituted ' relating to an agricultural holding/ 
It is an action against a discharged servant for the delivery of 
the property entrusted to him and for an aocount. The defence 
sets up a tenancy. That does not alter the nature of the suit. 
If the defence succeeds in its entirety, the suit fails. The suit 
does not change its character. It follows in my opinion that the 
suit is not within section 202 of the Agra Tenancy Act at all, and 
that the court had no jurisdiction to make the order complained 
of.

The next question is whether the order is one which this 
Court has jurisdiction to revise under section 115 of the Code of 
Civil Procedure. I think it is. It -was an order made in response 
to a petition to which the plaintiff filed a formal answer, and 
which the court decided in a long and careful judgement. I 
think this was. a ‘ case  ̂ as distinguished from a ‘ suit.’ But it 
is admitted in any event to have been an ‘ interlocutory order/ 
Although there are cases where this High Court lias refused to 
interfere ia revision with an interlocutory order, it has never 
been decided that it has no jurisdiction to do so. On the 
contrary, there is a long scries of authorities, cited in Mr. 
Agarwala's book, in the Calcutta High Coyrt from 1907 down to 
1916, that there is jurisdiction. I agree with that view which 
can not^be better expressed than Mr. Justice puts it in
the case reported in Indian Cases, Vol. V IIi, page 87. The 
passage I  am going to cite is to be found at- p^ge 90 of the Report 
and ruuis thud ;-r “ The learned vakil has contended that the 
order now assailed is an interlocutory order and that, conse
quently, the Court is powerless to set matters right, though fully 
satisfied that the order is wholly unjust a,nd erroneous. -W,e do 
not feel pressed by this argument, which is mvaxiably the last 
resort of a litigant when convinced that the order 
obtained from the court below is contrary to • Ifiw 
defended op .the merits.” He then cites sevej:a,I 
finally sums up by sayiug that ”  they show th,£̂ t it
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1916 pow ers o f  this Court to in terfG rc with interlocutory orders if the 
Court is sati&fied that sixcb in terferen ce  is needed in  the in terest 
o f  ju s t ic e / ’ This really in  my view is su fficien t to dispose of the 
respondent’s argument.

But there is in my view another fatal objection to the order 
of the court below. It is admitted that the property in the 
schedule to the plaint is not wholly held for agricultural pur
poses. I have alror.dy pointed out that, according to my reading of 
the plaint, the suit does not relate to an agricultural holding as such, 
and that ife was a mere accident that the property claimed is largely 
agricultural. But I am unable to accept the contention that the 
court, on a plaint which includes non-agricultural property, should, 
by a sort of legal fiction, treat a part of the holding as a holding 
in itself, in order to apply a Bcctiou which is otherwise inappli
cable. In my view, the defendant, having regard to the plaint, 
had to show that this was a suit which related to a holding of land 
held for agricultural purposes only, and he has entirely failed to 
do so.

Whether this Court will interfere in revision with an in
terlocutory matter appears to me, as Mr. Justice Knox has 
said; to be merely a matter of discretion to be decided on the 
facts peculiar to the case. It is said that it ought, not to do so, 
where there is a remedy available by way of an appeal. There 
are at least two instances, namely, in I. L. R., 18 All., page 163, 
and in I. L. R., 28 AIL, page 72, where this Court has . done so, 
although another remedy was available. The case reported in 
I. L. R., 34) AIL, page 592, was much relied iipcm by Dr. Suluiman, 
who argued this ca.se extremely well, as an authority to the 
contrary. It is not, in rny opinion, an authority for any thing. 
The head-note sets out only the opinion of Mr. Justice K aramat 
Husain. Mr. Justice K nox merely agreed with the order in that 
case because he said that “  sufficient ground had not been shown 
for intferference.”  But that case, in my opinion, has no bearing 
on the present application. In that case there was an order 
setting aside an ex paHe decree and ordering a re-trial. The 
applicant in revision, after a second trial and after a decree had 
been passed against him in the second trial from which he did not 
appeal, applied for revision of the earlier order setting aside the
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first decree. That is to say, he waited until ho lost ihe case, and 
then applied for the revision of the o.rder whioh ordei'ed the case 
to be tried over again. He clearly had no merits of any kind. 
The Court rightly refused his application, and the reasons given 
by Mr, Justice K a r a m AT H u s a in  are, in my opinion, mere 
obiter diota and were unnecessary for the decision of the case.

Whether this case is one in which the Court ought to exercise 
its discretion in favour of the applicant is a question which 
necessarily raises various considerations. Taking the view I do 
that the court below has exceeded its jurisdiction by requiring 
the^defendent to institute a suit in a court which has no juris
diction over the plaintiff’s suit, I cannot treat it as a mere order 
for an adjournment. The plaintiff appears to me to have a 
serious grievance. But it is not necessary for me to give my 
reasons for exercising a discretion which will never be exercised, 
as it is my duty to withdraw this judgement, which is no part of 
the order of the Court.

By THE Court.—As we have failed to agree, the application 
for revision must stand dismissed. We are agreed that the costs 
of this application will be costs in the cause.

Application rejected, 

APPELLATE CIVIL.
Before Mr- Justice JBiggott and Mr. Jmtiao Walsh,

CEEDA LAL (Opposite pabtj), v. LACHMAN PRASAD
AND OTHEBS.*

Aot 2fo. I l l  of 1907 (J?tomiG%al Insolvency Act), section 41-^CivU 
Procedure Code fi908j, order X XI, rvie of property of insolvent hy
receiver—Default of purohaser-^Be-saU—Order hy Court m  purchaser to 
make good deficiency-— Frooe$ding."

Section 47 of the Provincial Insolvency Act, 1907, has not tho eficcfe of 
making t-b,e provisions of ordeE XXI of the Oofle of Oivil Procedure  ̂ 1908, 
applicable to a sale ol tlae property of an ingolvent Iield by a receiver undos 
the orders of the Distriofc Judge.

If, therefore, the purchaser at such a sale defaults and the property 
is resold for a sura less than the original bid, the first purchaser cannot he 
called upon tmder order XXI, rule 71, to make good the defioienoy. Mitl 
Ohand v. Murari Lai (1) referred to. - , ' :

« Pirgt Appeal No. I l l  o£ 1016, from an order oi H. M. Wright, 
District Judge of Bareilly, dated the 2fith of E’ebraary, 1916,

(1 ){1913)I.L . R., 36 All., 8.
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