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of the attesting witnesses was in the handwriting of that witness,
and the further proof that the signature which purported to be
that of the mortgagor was the signature of the mortgagor. The
Court held that the mortgage, in the absence of any other rebut-
ting evidence, was sufficiently proved. We think that the principle
laid downin that case app.ies to the present case and we ought
to follow it. In the connected appeal the lower appellate court
has disallowed portion of the interest on the ground of undue in-
fluence. The learned Judge has pointed out that at the date of
the mortgage the mortgagor was already indebted to the mort-
gagee. He speaks of the inability of the mortgagor to satisfy
those debts and the neeessity to incorporate the debis into a
mortgage and he therefore says that nndue influence must be
presumed. We must point out that the defence to the present
suit was not undue influence cither in vespect of the principal
or interest., No evidence was given on the point. So far as we
know to the contrary the debtor may have been able to pay his
debts, and it does not necessarily follow that he was obliged to
make a mortgage, or that he was even asked to make a mortgage.
PFurthermore, bearing in mind the rates of interest which are
common in these provinces, Rs. 12 per cent. per annum with
yearly rests was not an exceptionally high rate. We think that
the circumstances of the present case were not sufficient to
justify the lower appellate court in disallowing any portion of
the intercst, We dismiss the appeal with costs.

Appeal dismissed.

FULL BENCH.

[—

Befors Mr. Justice Tudball, Mr, Justice Muhammad Rafig and Mr,
Justics Piggots.
MOEBEAN LAY AND oreeRs (PraiNmirrs) v, INDOMATI AND oTB2RE
{DEgENDANTE, J*
det No. IV of 1882 (Transfer of Property Act), section §8~-Mortgags—
C onstruclion of doeument.

A bond was exceuted in the following terms :— I have borrowed Rs. 1,000
from so andso . . . and } cut of the entire 20 biswa zamindari property in
. . belonging to me, and have brought the same tomy use. I thereforo

* Appeal No. 23 of 1914, under scebion 10 of tha Letters Patent.



YOL. XXXIX] ALLAHABAD SERIES. 245

convenant and give it in writing that I shall repay the aforesaid amount
with interest, ete. Until the repayment of the aforesaid amount I ghall not
transfer the aforesaid property ... IfI do so, then such trapsfer shall be
invalid. I have, therefors, executed these fsw presents by way of a bond
(tamassuly « . . : '

Held, that the document did not constitute a simple mortgage, as thers
was no transfer of a specific intere:t in immovable property fo the lender
nor any power of sale conferred on him., Dalip Singh v. Bahadur Dam (1)

referred to by Praeort J.

TuIS appeal arose out of a suit for sale brought upou the basis
of what the plaintiffs claimel to be a deed of simple mortgage,
dated the 12th of May, 1884. The document set out that the exe-
cubant had borrowed Rs. 1,000; mentioned the details of a certain
property and his share therein; named and described the cre-
ditors; then there was a promise to repay the money with interest
at a specified rate within seven months, and, finally, there was a
clause that until repayment of the money the executant undertook
not to alienate the above mentioncd property by way of sale,
mortgage, gift, security or otherwise; any such alienation, if
made, was to be deemed void. The document was described
at the end as o “lamassuk’’. The words in the vernacular
weore as follows:— . .. jo mubligh ek hazar rupiyes sikka
chalan Shahi, ki adhe uske panch saw rupaye hote hain;
bist biswa hajiyat somindert weqee mouze Kankauwli por-
gane Bhojpur ke us men se ek suls hagiyat zamindari
waqae mowsa Kankauli, purgana Bhojpur wmilliyat apne
ke pas Lala Baldeo Das wold . . . se karaz lekar tastahat apne
ke laya ; is waste igrar karta hun . . . ki rupiye mazkur mai
sood bahisad ... ada karunge, kuchh wer nakin karunge ; aur
ta adai is rupiya ke jaidad maskure bala ko as ruibai wa
rehan wa htba wa zamin waghaira kisi tarah kahin par mun-
taqil nuh karunga, agar karun to najate howe ; ds waste yih
chand kalma batarig tamassuk tadadi hazar rupiye ke likh
diye ki sanad rahe aur waqt hajot ke kam awe.’

The suit was instituted on the 6th of August, 1910. The court
of first instance held that the transaction did not amount to a morts
gage but at the most created only a charge, and so the plaintiffs
were not entitled to the benefit of the extended period of - limita-
{ion conferred by section 81 of the Limitation Act. The suit

(1) (1912) I L. R, 84 AlL, 446.
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- was dismissed as time-barred The plaintiffs appealed to the

High Court, and the.appesl was heard by a Bench of two Judges
who differed in opinion. [Vide. 12 A, L. J., 290.]

The plaintiffs then appealed under section 10 of the Letters
Patent.

Munshi Gulzori Lal, (with him Babu Lalit Mohan Banerji
and Munshi Girdhari Lol Agarwala), for the appellangs :—

The document was intended to create and did create a simple
mortgage. Reading the document it is obvious that it was drawn
up cavelessly and unskilfully, by a not very literate. person.
The sentence which gives the description of the property is in-
complete ; it contains no verb;apparently the words ““rahan kiya”
or “mustaghrag kiya® were inadvertently omitted. The
mention of specific immovable property in connection with the
loan and the eonvenant not to alienate it until repayment of the
debt show beyond doubt that it was intended to create a simple
mortgage and that the parties understood the transaction as
heing a simple mortgage. Even as it stands, the document fulfils
the requirements of a simple mortgage as defined by section 58 of
the Transfer of Property Act. No precise form or express words
like *“ rehan ” or “musiaghraq” are prescribed or indispensable.
The agroement that the mortgagee shall have a right io cause
the property to be sold need not, the section says, be express bub
may be implied. An express authorization to sell is rather the
exception than the rule in these provinces. The covenant not
to alienate the specified property Gill repayinent of the loan and
the declaration thabt such alienation, if made, would be void,
imply an agreemenb that the mortgagee shall have a right to
cause the property Lo he sold, although it is not expressed in that
form, The covenant would, dtherwise, be meaningless and with-
out purpose. It is not Lhe literal sense but the real mcaning
which the transaction discloses is to be looked at; Martin v.
Pursram (1), Bajkumar Ramgopal Naruye Singh v. Raom
Datt Ckwdhury (2), S Raja Poapamma Rao v. 8ri Vira
Pratape H. V. Remachandre Rouzw (3), and Sheoratan Kuar v.
Mahipal Kuar (4). When the mortgagor agrees expressly or, as
in the present case, impliedly, that the mortgagee shall have the
(1) N.W.P, H. C. Rop, 1807, p. 124. (3) (1896) L L, B, 19 Mad,, 249.
(2) (1870) 6 B, L. B,, 264, (¢) (1884) I, L. R:, 7 AlL, 258,
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right to get the property sold in satisfaction of the debt there is
a sufficient transfer of an interest, namely, the right to sell, in
the property. No other or more specific * transfer of an interest”’
in the property is necessary in the case of a simple mortgage.
This is borne out by the cases already cited and by the
observations of the Chief Justice in the case of Khurshed Ali
v. Abdul Mojid (1). In fact section 58, jclause (b), of the Trans-
ferof Property Act which defines a simple mortgage does not speak
of any such transfer. ~As regards the view that the document
creates only a charge and nota mortgage, it is difficult to lay down
a hard and fastline of demarcation between the two in cases where
property is made security for the repayment of a loan. The
definition of  charge,” as contained in section 100 of the Transfer
of Property Act, furnishes mo ecriterion. Each case must be
decided with reference to the terms and expressions used and the
intention of the parties which ean be gathered from those terms
and expressions, There are some general observatious on this

- point in the case of Gobinda Chandra Pal v. Dwarke Nath Pul
(2). If there are words sufficient to create a charge the Legislature
gives the charge-holder the right to cause the property to be
sold ; so that where there is a promise to repay a loan and specific
immovable property is charged therefor and the doecument is
executed in the manner provided by section 53 of the Transfer
of Property Act, the transaction amounts o an ordinary simple
mortgage ; the element of transfer of the right to cause the
property to be sold being imported into the transastion by
operation of law, If the document in question created a charge
it follows that it also amounted to o simple mortgage.

"The doeument was stamped as a mortagage and registered as a
mortgage in Register No, 1. It was filed as a mortgage-deed in
a formen litigation. It wasallalong treated asa mortgage.

The Hon'ble Dr. Tej Bahatur Saprw, (with him Dr,
Surendra Nath Sen), for the respondents :—

The sole question in this case is thab of the inturpretation of
‘the terms of the document itself; other cases are not of much
help, unless they have laid down principles of universal applica-
tion. Looking at the terms of the document, the appellants say vhat

(1) (1916) L L. B., 88 AlL, 861, (2) {1908) L. L. R, 35 Calc., 837 (843),
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the word “ reham 7 or “magful’ must have been inadvertently
owisted. In the first place, even the putting inof such a word would
not make the sentence or the sense complete. Secondly, there is
no warrant for the assumption that the word, if any, inadvertent-
ly omitted was ¢ rehan ” or mortgage and not “muakhize ™ or
charge. I donotsuy that the docunent created either a mort-
gage or a charge; but nothing short of the transaction being held
a mortgage is of any help to the appellonts; if it be held to hea
charge the bencfit ol section 31 of the Limitation Act is notavail-
able; BhagwatiSingh v. Sarup Singh (1), The appellant’s main
reliance is upon the clause by which the executant undertakes not
to alicnate the property until repayment of the loan and declares
that any such alienation would be void. But what is the legal
effeet of this clause ¢ The ereditor derives no enforceable rights
under it; he cannot preveut an alienation by an injunction, and
an alienation, if made, is not void. Bhupal v. Jag Ram (2). A
mere convenant not to alienate does not confer any rights on the
creditor and does not transfer to him any interest in the property.
1t does not vest in him the right to have the property sold. A
promise by the debtor that he will not sell or otherwise transfer a
certain property does not ipso facto imply that the creditor will
have the right to sell it. There is nothing in the document from
which an intention to give a power of sale can be inferred.
There are no words indicative of a hypothecation, morigage or
charge and there is nothiug upon which it can be argued that
there was any actual transfer of an interest in property, which
isthe initial element in the creation of a mortgage, simple or
otherwise. Documents in which o similar clause against aliena-
tion existed were held, in the following eases, not to have created
o mortgage 1 Nejibulle Mulle v. Nusir Mistri (3), Royzuddi
Sheikh v. Kali Nath Mookerjee (4), Bhupal v. Jag Ram (2) and
Gumoo Singh v. Latafut Hoosain (5). In the case of Nabin
Chand Naskar v. Eaj Coomar Sarkar (6), there was a similar
clause ; and, in addition, express words indicative of hypotheca~
tion and of the ereditor’s right to sell the property; and yet
MacreaN, C.d,, espressed great doubts about the transaction
amounting to a mortgage.
{1) (1912) 15 Indian Cases, 851.  (4) (1906) L. L. K., 83 Cale,, 985 (992).

(2) (1879) I. L. B, 2 AlL, 449, (5) (1877) 1. L. R., 8 Calc., 836,
(8) (1881) I L. R, 7 Qale,, 196,  (8) (1905) 9 O: W. X., 1001.
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The document is described at the end as a  tumassuk;”
this word is usually employed to denote simple money bonds; Ram
 Prashad Rai v. Nawed Chowdhury (1) As to the distinction

between a mortgage and a charge reference may be made to
the case of Bwrlinson v. Holl (2), Dalip Singh v. Bahadur
Ram, (8) Gobinda Chandra Pal v. Dwarke Nath Pal (4), where
it was held that if an instrument is not on the face of it a mort-
gage, bub simply creates a lien or directs realization from a parti-
cular property, without reference to sale, it creates only a charge,
In the cases in I. L. R, 10 Mad., 249 and I.L. R, 7 All, 258,
cited by the appellan®s the document contained express words of
mortgage. In the ease in I L. R., 88 All,, 361, TUDBALL, J., held
that the transaction wasa mere charge. .

Munshi Gulzari Lal, in reply.—

In the cases in I. L. R,, 8 Calc,, 336, I. L. R,, 2 All,, 449 and
I L. R, 7 Calc., 196, cited by the respondents, the document did
pot mention any specific immovable property; there was only
- a general reference to ‘“all the property ' of the executant, The
presence or absence of a particular word, such as “rehan’ or
“ muakhiza ” or ““tamassul” is not decisive. The. general im-
port and intention of the document as a whole are to betooked af.

TubBALL, J . —This is a Letters Patent appeal, preferred by
the plaintiffs, arising out of a suit for sale brought upon the basis
‘of a document, dated the 12th of May, 1884, executed by Chau-
dhri Rej Kumar, which the plaintiffs put forward asa deed of
simple mortgage. The learned Judges who constituted the
Bench before whom the appeal came, have differed in opinion,
hence the present appeal. The question which we bave to decide
is whether or not the deed of the 12th of May, 1884, constitutes
a deed of simple mortgage. If it does, then the suit, having
been brought within the period allowed by section 31 of the

Limitaion Act, is within time, and the case will have to go back
to the court below for trial on the merits. If, however, it does
not, the suit must fail and this appeal must also be dismissed.
On the date in question Chaudhri Raj Kumar borrowed Rs. 1,000
from Baldeo Das and Sheo Dat Rai, and executed the document
(1) (1912) 16 Indisn Oases, 222, (3) (1922) I L. R., 34 All, 446, ~
(2) (188¢) 12 Q. B, D, 947 (4) (1908) I, L. R., 85 Qala., 837 (844),
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in suit. The suit is to recover the amount due including interest.
The total amount due was something over Rs. 7,000. The claim
is laid at Rs. 6,000, The decision of thecasc in my opinion,
depends siraply upon the mcaning that can be attached to the
language of the deed. The document (taking the essential por-
tions) runs as follows:— 1 have borrowed Rs. 1,000, from so
andso” . . . “and¥rd out of the entire 20 biswas zamin-
dari prope:ty in mauza Kankauli, pargana Bhojpur, belonging to
me, and have brought the same to my use. I therefore covenant
and give it in writing that I shall rcpay the aforesaid amoun
with interest, etc. Until the repayment of the aforesaid amount
I shall not transfer the aforesaid property cither by sale, mort-
gage, gift, security or any other way ; if I shall do so, then such
trapsfer shall be invalid. Lhave therclore executed these fow
presents by way of a bond ({uwmassuk) for Ks. 1,000 so that it
may serve as evidence and be of use whenneeded,” The court
below dismissed the claim, holding that the above document was
not & deed of mortgage, On behalf of the plaintiffs it is urged
before us that there has clearly been some omission inthe fairing
out of the document and that the words “reham kiya ™ or
“magful kiya’ ought to have been there, that the inten-
tion to create a mortgage, is shown by the fact that the executant
relates in the body of the document that he will not transfer
the property mentioned therein until the debt has been repaid;
and that if such transfer is made, it should be deemed invalid,
A large number of cases have been quoted to us, but it seems to
me that the decision of the case depends simply upon the mean-
ing whieh is to be attached to the docuinent, the intention of the
parties being derived from the language shat they have used in
expressing it. In the case of a simple mortgage thercis a trans-
fer of an intorest in specific property and a promise by the mort-
gagor to pay the mortgage money, and an agrcemont, express
or implied, that if the money be not paid according to the con-
tract, the mortgagee shall have a right to have the mortgaged
property sold. In the document, as it stands, I personally am
unable to find the transfer of any interest whatever to the moncy-
lender, nor doss the language disclose to e that the exseutant
of the decd gave fo his creditor a right to pub the propersy to
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sale. It is impossible to read into the document the words which
we have been asked Lo read into it, as it is also impossible to
read into it other words which have been held in more cases than
one in this Court, not to denote a mortgage but merely a charge.
The mere fact that the executant of the document agreed not to
transfer the property until he had repaid the debt, does not con-
stitute the deed a mortgage, nor does it necessarily indicate that
a mortgage and only « morigage was intended ; nor does it give
a right to put the property to sale. If anything,it is merely a
restriction of the exocutant’s right to sell his property : that is
not the same as giving the creditor a right to put the property
to sale. In the case of a simple mortgage, such language is quite
unnecessary. The mortgagee can always have the property sold
no matter into whose hand it may go. Lastly, there is the fact
that the executant to this document himself describes it not as a
mortgages-deed but as“famasswk,’” o word commonly used in
this provinee, to denote a simple moaney bond, In 'my opinion
this document by no means can hic held to constitute a mortgage,
and it is very doubtful also whether it can be said to create a
charge on'the property; but even if it eould be said to do the
latter, the present suit admittedly would be barred by time and
would fail. :

For these reasons I would dismiss the appeal, holding that no
mortgage has been created.

MunammaD DaFIQ, J.—1T am also ofjopinion thab the deed of the
12th of May, 1884, does not create a mortgage in respect of the pro-
perty mentioned injit. It purports to have been executed by one
Chaudhri Raj Kumar i favour of Baldeo Das and Sheo Dat
Raiin lieu of Bs, 1,000. The language of the deed is involved
and at one place is not quite intelligible. After the usual recital
. of the names and parentage of the borrower and the lenders and
the amount of the loan, the deed refers to certain property with-
out saying anything as to whether the property is to be security
for the loan, It then mentions convenants as to repayment and
rate of interest for and after the period for which the loan is
taken and an undertaking by the borrower not to alienate the
property by sale, mortgage, gift, or in any other way till repay-
ment of the loan, It is admitted, and indeed it is clear from its
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language that the document does not in express terms creatc a
mortgage ou the property of the executant.

The argument for the obligces is, howcver, two-fold, It is con.
tended on their behalf that there is an omission, by an oversight
of the scribe probably, of theiword ‘hypotheccate,” or ‘mortgage,’
where the property of the exccutant is referred to. If such an
assumption is not made, the sentence which refers to the property
is both ungrammatical and meaningless. And, sccondly, the
undertaking by the borrower not to transfer the property until
repayment of the loan nessarily implics the grant to the creditors
of the right and authority to sell the property in case of default
by him, for realizing the amount due. Such a grant amounts to
a transfer by the borrower of an interest in his property to the
creditors and thus creales a simple mortgage as definedin clause
(b) of section 58 of Act IV ol 1882.

It may be conceded that therc is some omission probably of
the scribe by an oversight in the passage that refersto the
property of the executant, for in 1t8 present form the passage is
both ungrammatical and meaningless. But therc is no warrant
for the assumption that the word ‘hypothecate’ or ¢ mortgage’
was intended to be mentioned and has been omitted. The word
intended to have been used may have beeu ‘charge’ and if the
borrower intended to createn charge only over the property the
present claim would be out of time, The only assumption that
would help the obligees would be the omission of the word ¢ hypo-
thecate’ or ‘mortgage’ and there is no reason o make such an
assumption. The contention thab the covenant against aliena-
tion until repayment of the loan read with the incomplete passage
referring to the properly neccssarily implies the creation of a
mortgage has also no force. A mortgage, as defined in section
58 of Act IV of 1882, involves a transfer of an interest in specific
immovable property. An undertuking by a borrower not to
alienate his property until the loan is repaid imapases a restriction

on his power of disposal of the property which may or may not be
binding, but does not transfer an interest in the property to the
oreditor. I do not think that such an undertaking grants to the
creditor the right to sell the property in case of default. The
deed in question read as a whole does not expressly or impliedly
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create a mortgage over the property mentioned therein. In fact
a plavsible argument may be based on the use of the word
* tamassuk * (bond) which occurs in the closing sentence of the
deed. It may besaid that the word, ‘amassuk,’ negasives the
construction of the document as a mortgage-deed. I would
therefore dismiss the appeal.

PiesorT, J.-~I am also of the same opinion, With regard to
the definition of mortgage generally, and of the different classes of
mortgages, contained in section 58 of the Transfer of Property
Act, (No. IV of 1882), I have heard it contended before that the
section in question iy unhappily worded, and that it might be pos-
sible to prove a document to be a simaple mortgage without prov-
ing it to be a moxtgage ab all. On this point it is worsh while to
note that the definition of a simple mortgage in clause (b) of the
said section makes use of the words “ mortgagor,”  mortgagee,”
and “mortgnge money ;" which have just been defined in clause
(a) of the same section. It must be baken therefore that, in the
definition of the expressicn * simple mortgage,” these words are
used in the sense assigned to them in the preceding clause. It
follows that a document must be shown, first of all, to be a mort-
gage, thab is to say,jthe transfer of an interest in specified im-
movable property, before any question can arise as to its being
a simple mortgage, On the general question it seems fo me that
the law has been very clearly laid down by the learned Judges of
this Court who decided the case of Dalip Singh v. Bahadur
Ram (1). In a simple mortgage the interest transfered is the
right to have the property sold, and whether or'not there has
a been transfer of this interest is to be inferred from the language
used in the doeument. ILn the present case we are asked to infer
from the covenant against alienation that there has been such a
transfer. A covenant against alienation may be said to be a
covenant divesting the executant of a document of a portion of his
interest in the property in question, but it does not vest that
interest in anyone else. From a more general point of view, it
. may be said that a covenant against alienation does no more than
offer an assurance to the person advancing the money that -there
will be property available for the realizationof a simple money

(1) (1907) L. T R, 34 AlL, 446,( 448).
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decree, in the event of his being dJriven to obtain one. Some-
thing more phan this 1s vequired before it ean fairly be said that
the executant of the docwuend, eithor expressly or impliedly,
conferred on the mortgages a vight to cause this purticular pro-
perty to be sold. I would therefore also agree in dismissing the
appeal.
By rar Counrt :—The appenal iy dismmissed with costs.
Appeal dismissed.

St

REVISIONAL CIVIL.
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Before Mr. Justice Piggott and My, Justice Walsh.
DHANDEI KUNWAR (Prawwane) o GHOTU LAL (DuyRNDANT)®

Civil Prosedusc Code (19083, scetion 115—detl (Liocal) No. II of 1001 (Agra

Tenaney Act), section 902~ Suil velaling to an agricullural holding—Order

adjourning swit indefinitely—Revision— Powers of High Couri—Statute 5

and 6 Geo. v. Cap. LXI, section 107,

Plaintiff brought a suib in o eivil court alleging that the defendant’s
father had been o lessee of certain propary for 7 yonrs ; that after tho oxpiry
of the Jeaso he beoame manager of tho proporty, and after his death tho defen-

_ dant alto becamo monager. Ho pleaded bthat the defondant had been

dismisged from his position as managor, and asked for posscssion of the pro.
perby, which comprised sharcs in 20 villages, a market and some oollection
houses. The defendant pleaded that he was a ' thekadar’’ within the mean-
ing of the Tenancy Act, and filed an application praying the court to exercise
it jurisdiction under seclion 202 of that Act, The court noceded to this prayer
and adjourned the suit to an indofinite period’ bill the question wag decided
by the Revenue Court. The plaintiff appliediin vevision against the order,
Held, ( Per P1caor, J. ) that the rovision was incompetont as it was directed
against an interlecutory order and & remedy by way of appeal was open to the
plaintifi whorein all mattcrs could bo decided; (Per WarLgL, J.) that & revision
lay to tho High Conrt.

THp property in suif wai an cstate comprising 26 villages,
including agricultural land, a market and some collection houses,
The plaintiff alleged that a lease of this property for seven years
had at one time been granted hy her deceased hushand to the de-
fendant’s father; that after the oxpiry of the louso the defendant’s

father was appointed manager ol the property ; that the defendant,

after the death of his father, was appointed manager and
remained ag such for some time ; and that the defendant had now

* _Civil Revision No 92 of 1916,



