
years’ mesne profits. The amount of incsue profits lias been 
ascertained by the Munsif. While we do not entirely agree witii 
the reasons in tlie judgeiuenbof the luiirned Judge oi this Court 

PIakpal, we think the decree passtd by iiim was correiit. "We accordingly 
dismiss the appeal with costs.

Appeal dismissed.
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1916 Before Sir Henry Bicliards^ Knight  ̂Chief Ju&UcOs Justice Sir Framada
N'ovember, 90. Chaian Banerji.

JHI3NKU LA.L (FLAiN'mi'P) v. PIA'ftC L.VL and omiaRS (Dei!’KNdAnt0).• 
Act No. I l l  of 1007 CPfovnncial Iniolwinj Act) ,  ladiom Ifi atul'?.2~-MQr(gage 

of fciotoi'y—Decree- for uilc—Api>ointment of rece.ivor io (jci in pwfitsfor 
lensfit of dem'ee<-?iolder~-~Injo vcnry of judijonien!'dd)lor—Frojlts appo^nat' 
ed by crsditon; of imolvenl—SMt hy nwfiga[;ee dccree-holder to recover ipro- 
fits.

One, J. L., being the mortgagaa < f a cotton, ginning factory, obtained a dQoree 
for scle on jais mortgage, lait, instead of the factory boing sold in exooufcioaof 
tbis dec?ec. a Tecei-vot was appointed foe the perio;! ot ono year by consent of the 
decree»h.oldei:, Ih« receivtr was to work tbefactoxy, I'ccoive the profits) and hand 
them over to tlie decroo-holdcr. lSrot\vi thstanding 1 hat no fresh order was passed 
by the executing court, the recQiver remainp.d in possessioa of the faotory for 
raorathan two yaats. Ho rccuivad the profits, but in accordancQ with the local 
practice of the trade mada them ovor to a ccrtain aissoclation for tho collection 
and distribution of the profits of cotton ginning factories. Meanwhile the 
morfgagor became insolvent, and creditors holding simple money doorooa 
against him proceeded to attach tho profits of tho factory in the hands of the 
association, and the profits wero divided ratoably batwocn thesa creditors. Tho 
mortgagee then sued to lecovor the profits of tho factory earned whilst fch<? 
recdver had bsca in charge, making dcilenclants (1) tho rocoivcr originally 
appointed by ;lia coui't (2) Ibo cnditovs of the insolvent mortgagor and (3) the 
receiver in insolvency.

Held that the appointment of the original receiver having been made 
with tho oonsoat of the decree-bolder and the judgcmoat'debtor was not made 
Without jurisdiction ; that the profits of tbc factory for the yeir for which the 
receiver was appointed were assignable entirely to tbo satisfaction of the mort« 
gPige decree, and that'tho suit as against the receiver in insolvency was not 
barred-by cither'section 16 or secliion 22 of the Provincial Insolvency Aot,
1907. In r& Paits; Ex parte Taylor (1) and Ct oshaw v. Lyndhur&t Ship Com- 
fany (2) distinguiabad.

• First Appeal No 12 of i9l8, from a dfcroo of Suflarshan Dayal, Second 
Additional Subordinate Judge of Aligarh, dated the S3rd of Beptomber, igiSj

(1) (1893) 1 Q. B„ 648. (2) (1897) 2 Ch. D., lU ,
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The facts of this case were as follows”.—
The plaintiff lie Id a simple mortgage of the shares of Salig 

Earn, Sagar Mai and Jai Kishore in a certain cotton-ginning 
factory in Hathras and obtained a decree on the 10th of Novem' 
her, 1910, -whiclTi was made absolute. In execntion of the said 
dedree the said shares 'were advertised for sale fixed for the 
18th of November, 1912. Before that day the judgemeat-debtors 
applied for adjournment of the sale and prayed that the factory 
Toay be allowed to work as the cotton produce of that year was 
very good and the profits earned would be paid to the decree- 
holder. The plaintiff with some reluctance agreed to the appoint
ment of a receiver. The court appointed Babu Ishwar Das 
receiver, by order, dated the 16th of November, 1912. The 
operative part of the order is as follows ;—

‘ I accordingly order that the sale of the hypothecated shares 
in the factories be postponed and Babu Ishwar Das , vakil, 
be appointed a rcceivor to take cha,rge of the hypothecated 
shares and to work the factories in this crop, as such to 
keep the correct and accurate accounts of the income, ex
penses and profits from the commencement of the crop to 
the end of it, to pay and deposit the dues and to render the 
account of th$ said dues to the manager of the West Patent 
Press Company. Limited, Hathras'Combination, and to receive the 
profits regularly from the said manager and to deposit them in 
court for the decree-holder, Laia Jhunkoo Lai. . . I f  the
estimate of the profits of one crop turns outs to be correct, the 
decretal amount can be liquidated by means of the profits of three 
succeeding qrops. Babu Ishwar Das be informed of this
order and a copy of .this order-be sent to the manager, West 
Patent Press Company, Limited, for information and compliance.”

Babu Ishwar Das worked tbe ifaGPory for the cotton seasons 
1912-1913 and 1913-1914 and the profits of the shares of the 
judgement-debtors: for these two seasons were in deposit with the 
manager, West Patent Press Company, Limited, Hathras Combina
tion, and were atfcached by other decree-holdets who held simple 
money decree against the same judgement-debtors. The, aittaqh- 
ments were made in some eases before' the, of 191B-
1914 and in some cases during that season. On tho Mb of August,

16
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1913, the plaiatiff c^eoree-holder, Lala Jhunku Lai, put in an 
application that as he had not till then received any money and 
that money in the hands of the Hafchras Combination had been 

PiAEi Lai., attached, he did not desire the continuance of the management 
of the reaeiver and prayed that the share of the judgement*debtors 
in the factoiies may be sold. The shares were actually sold on 
the 10th of April, 1914, and purchased by Lala Jhunku Lai for 
Rs. 50,500, -which was set-off against his decree, leaving a balance 
oi Es. 2.0,000, odd. Certain sums of money out of the profits in 
the bands of the West Patent Press Company were paid out to 
other decree-hoklers, who had attached the money in execution 
of their decree.

The judgement-debtors were adjudicated insolvents on the 11th 
of March, 1914, an 1 the 1st of May, 1914, and Pan'.lit Kanhaiya 
Lai was appointed the receiver in insolvency, and the balance of 
the money was paid over to him by the West Patent Press under the 
order of the insolvency court. The plaintiff brought the present 
suit on the allegations that he was entitled to the sum of Es. 21,000, 
on account of the profits of the judgement-debtors for the seasons 
1912-1913 and 1913*1914, deposited with the West Patent Press 
and asked • for a decree for the sums taken away by other 
attaching creditors and Pandit Kanhaiya Lai, the receiver 
in insolvency. The first court held that the receiver Babu 
Ishwar Das had been appointed for one crop only and that the 
plaintiff was .entitled to the profits of one year, but dismissed the 
suit on the ground that the plaintiff had not proved wha  ̂ amount 
repiesented the profits of one season,

The plaintiff appealed. , ,
Munshi Fanna Lai (with the Hon’ble Pandit Moti Lai Nehru 

and Munshi Jang Bahadur Lai), for the appellant
The order appointing Babu Ishwar Das receiver was not 

limited to one season, but was to continue, and as a matter of fact 
he worked and managed the factories for two seasons and the 
plaintiff was entitled to the profits of the two seasons, to th6 exclu
sion of other cxeditors of the judgement-debtors and also to the 
exclusion of the receiver in insolvency. The order appointing B. 
Ishwar Das receiver had the eSect of depriving the judgement- 
debtore of their claim to the profits subsequently earned. The
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1916profits had ceased to belong to the judgement-debtors and belonged 
bo the plaintiff. Even if the plaintiff be held entitled to the 
profits of one year only, the court should have given him an 
opportunity of proving the exact amount of the prpfits of that P i a e i  L a l .  

year.
Bahu Piari Lai Bcunerji (with Mr, B. E. O'Gonor and the 

Hon’ble Munshi Narain Prasad Astkana), for the respon
dents : ~

The factory only was hypothecated and not the profits, and 
therefore the only basis of the plaintiff’s right was the order of 
the court appointing Ishwar Das receiver and directing him to 
receive the profits and deposit them in court for the plaintiff.
Assuming that the appointment of a ’ receiver was with jurisdic
tion, the effect was not to give to plaintiff any charge or lien on 
profits in the hands of the West Patent Press. The plaintiff had 
no right until the money was actually realized by him. He had 
merely aa inchoate right and no portion of the profits vested in 
him. The money in fact was not received by the receiver before 
it was attached by other creditors. The effect of the appointment 
of a receiver by way of equitable execution has been considered 
in several English cases and the result of those cases is that the 
decree-holder by notice of the appointment of a receiver acquires 
no charge or lien over the property which is the subject-matter 
of the appointment of a receiver. He relied on and discussed 
Ip, re-Fatts; Ex parte Taylor (1), CroaJiauo v. Lyndhurst 
Ship Gompany (2), Tyrrell v. Fainton (3) and In  re Beau- 
mont, Woods v. Beaumont (4). The above cases also showed 
that, thougji the appointment of a receiver operated as an 
injunction against the judgement-debtors, yet it did not create 
any right or vest any interest in the decree-holder at whose 
instance the receiver has been appointed. The plaintiff not 
being a secured creditor could not assert any title against the 
receiver in insolvency. Moreover, assuming that the appoint
ment of a receiver was good, it was merely one of the 
modes of execution and if the receiver received any money, it 
would be regarded as." assets realized in the course of exectttion ”

(1) (1898) I .  Q . B „ 6iS. (8) (1895) 1 Q. B., 206.
(2) (1897) 2 Oh. D., 164. (4) (1910) 79 D. J. Oh 744
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1916 within the meaning of section 73 of the Civil ProcGduro Code.
M------------- QQ decided in the case of Fi%h v, Maliara^ Baliadoor

V. Sing (1). Tiao appoiotineiit of the roceiver was iLself without
PIA.KI LAt. jurisdiction. The plaintiff as a decree-holder in a suit upon a 

simple mortgage was bound to sell the property before he could 
proceed agaiuat other property and he could not under the guise 
of getting a receiver appointed, appropriate towards his decree, 
other property of the judgomont-debtor. He relied on Latafut 
Hossein v. Anunt Ohoivdhry (2) and Mirm Muhammad Husain 
Khan v. Amar Ghand Paul (3). The principle on which equit
able execution was allowed was based on the fact that there waa 
some impediment or hindrance to execution in the ordinary way. 
In the present case there was no obstruction in the way of the 
plaintilf proceeding to execute his decree by sale of the mortgaged 
property; Be Shephard, Athins v. Shephard (4). The present 
suit in so far as it iti directed against the receiver in insol
vency is not maintainable without the leave of the Insolvency 
Oonrfc. He relied on section 16 of the Provincial Insolvency 
A ct; Mamraj v. Brij Lai Ohahravarti (5). Again under sec
tion 22 of the same Act, the remedy of the plaintiff was' 
by way of application to the Insolvency Act yMul Ghand 
Y . Murari Lai (6). Under section 34 of the same Act, the 
plaintiff had no right to the benefit of his execution against 
the receiver in insolvency, except in respect of assets realized. 
Assets cannot be said to be realized until it actually gets into 
the hands of the decree-holder; Dehi Prasad v. Ohiene (7),

Munshi Panna Lai was not heard in reply.
R ichards, 0. J., and Banerji, J. :—This appeal arises under 

the following circumstances. The defendant third party mort» 
gaged a cotton ginning factory to the plaintiff on the 14th of 
May, 1908. The plaintiff obtained the usual mortgage decree on 
the 10th of November, 1910. The property was about to be sold 
when an application was made by the judgoment-debtor pointing 
out that if the factory was sold he would be ruined and asking 
that instead of selling the factory, the court would be f)lcased to

(1) (1899) I L. R., 26 Calo,, 772, (4) (1880) 4 “ Oh, D., 181,
(2) (189G) I. L. B., 23 Oalo., 617. (5) (1911) I.-L, R., 34 All,, 106.
(3) (1918) 16 Oodh Gases, 338. (fi) (1913) h L. B., 86 All., 8.

(7) (19i2)9A. Ii. 707.
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appoint eifclier the' plaintiff himself or some other persou to be 
receiver over the factory  ̂ The decree-holder, apparently with j  
some reluctance, agreed to a receiver being appointed, and the  ̂
court appointed Babu Ishwar Das, a pleader, to be the receiver. 
Under the order the receiver’s duty was to enter into posses
sion of the factory, work the same a n d  hold the profits for one year 
for the benefit of the decree-holder. It obviously was the inten-* 
tion of the Jadge that if this plan proved a success, the appoint
ment of the receiver would be extended over the crops for future 
years until the decree was discharged. The receiver duly entered 
into possession and worked the factory for two years or more, 
but no further order was obtained from the court. It may have 
been unfortunate for the decree-holder; nevertheless, in our 
opinion, the order only operated to entitle the receiver to posses
sion for one year, and it would have required some further order 
to entitle him to remain in possession after the expiration of that 
period. The judgement-debtors were adjudged insolvent on the 
11th of March, 1914. The factory was sold in execution of the 
plaintiff’s decree on the 10th of April, 1914, and was purchased 
by the decree-holder, he being allowed to set off his decree pro 
tanto against the purchase-money. It appears that there is an 
association in Hathras called the "West Patent Press Company, 
Hathras Combine.' The object of this association of cotton 
ginning factory owners is, apparently, to prevent cutting of rates 
and to regulate the charges of the several owners so as to keep 
them at a common level. The practice is to send the whole, or a 
portion, of the earnings of each factory to the agency, who at stated 
periods, adjust; the accounts and distribute the profits amongst 
the various factories. In this way, after the appointment of the 
receiver, a considerable sum of money was with the agency to the 
credit of this particular factory. Had no receiver been appointed, 
the judgement-debtors would undoubtedly have been entitled to 
receive the profits standing to their credit with the agency. Just 
in the same way after the receiver was appointed, he was 
undoubtedly entitled to receive the money standing to his credit 
with the agency had there been no other creditors, tt  appears  ̂
however, that after the appointment of the receiver and his 
taking possession of the factory, certain other breditors (simple
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money decree-holders) attached the money which was with the 
agency and standing to the credit of this factory. This money 

7. was rateahly distributed between the simple money judgement- 
P iA B i L a l . Qf t i i e  insolvent, and the present auib has been instituted

by the plaintiff claiming that he is entitled to the money which 
was earned by the factory after the appointment of the receiver. 
He is opposed by those judgement-debtors who have obtained the 
money and also by the receiver in the insolvency matter. The 
court below was of opinion that tho plaintiff was entitled to the 
profits for one season, but, inasmuch as he had not given evidence 
which would enable the court to say what those profits were, the 
court dismissed the suit altogether.

The plaintiff ■ comes here in appeal and contends that he was 
entitled to all the money earned while the receiver was in posse«- 
sion. He contends that, notwithstanding that tho receiver wan 
only appointed for one crop, he nevertheless remained in posses
sion without objection by the judgement*debtors. Lastly, he 
contends that, even if he is not. entitled to all the money, he ia 
at least entitled to the profits of one crop and that the court 
ought not to have dismissed his suit altogether. The creditors on 
the other hand, contend that the plaintiff is not entitled to any 
profits at all, that the effect of the order appointing a receiver 
was not to create any charge or lien on the profits in favour of the 
plaintiff, and that they having attached the profits in the hands of 
the agency were entitled to receive them in discharge of their 
simple money decrees. The receiver in the bankruptcy matter 
is also represented and the case on his behalf has been very ably 
argued by Mr. Piari Lal Banerji. He supports the contention of 
the simple money decree-holders, and contends that in respect of 
the money earned while the receiver was in possession it belonged 
to the, insolvent and that the balance, not paid over to the simple 
money decree-holders, vested in the receiver on the adjudication 
of insolvency because the plaintiff in the present suit was not a 
“ secured ” creditor. In support of this contention the cases of 
In re Patfs (1) and Growshaw v. Lyndhurst Ship Company (2) 
are cited. The receiver in the insolvency further contends that 
the suit was not sustainable against him having regard to the 

(1) (1898) 1 Q- B., 648. (2) (1897) 2 Oh., 164,
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provisions of section 16, clause (2); sub-clause (h), of the Provincial 
Insolvency Act of 1907, and further that the remedy of the 
plaintiff, if any, as against him is limited fco an application mad© 
in the insolvency matter to the court having seisin of that matter. 
Lastly, he contends that the appointment of the receiver by the 
court executing the plaintiff’s decree was null and void having 
been made without jurisdiction. We will deal with the last point 
first. I f  we were concerned to inquire whether the court ought 
to have appoiated a receiver instead of allowing the property to 
be sold we would have had great difficulty in confirming the order. 
But we are not concerned with this question because the receiver 
was appointed with the consent of the decree-holder and the judge- 
ment'debtor, that is, with the consent of the only parties who had 
at the time any interest in the property. Under the circumstances, 
in our opinion, it cannot be said that the order was made without 
jurisdiction. The plaintiff at the time the order was made had a 
mortgage decree on the factory for Es. TO,000, which, as it turns 
out, was far more than the value of the factory, The strict legal 
right of the plaintiff decree-holder was no doubt to -havethe factory 
sold. The court, however, at the instance of the judgement-debtor 
and in his relief appointed the receiver instead of ordering the 
property to be sold. It seems to us that, as between the decree- 
holder and his judgement-debtor, from the moment that the 
receiver entered into possession and began to work the factory be 
was doing so for the benefit of the holder of the mortgage decree, 
and the profits, for one orop at least, ought to have been applied 
in discharge of the decree. In the case of In  re Patta (1) the 
judgement-creditors obtained an order appointing a receiver 
by way of equitable execution over a legacy payable to the debtor 
under his mother^s will, a,nd the question arose whether the order 
operated to make the creditors “  secured creditors as against 
the trustee in bankruptcy. It was held that it did nob, and that the 
creditors had acquired no charge or lien on the legacy, The 
executors were not made parties to the order, a matter to which 
the Court attached much importance. GrosTiaw y, Lyndhurst 
Ship Oompany (2) is to the same effect. The court held in both 
cases that the order fell short of creating a charge or lien, *.We '

(1 ) (1898) X 9. B„ 648. (3) (1897) 2 Oh., 164,
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think that tbe present case is clearly distinguishable and that the 
principle does not apply. In the present the plaintiff had a 
mortgage on the factory and had obtained a decree entitling him to 

PiAEi Laii. iiave the property sold. Had he been allowed to sell the property 
the receiver in the insolvency would have got nothing nor would 
the other creditors. The money was earned after the factory 
Lad been taken possession of by the receiver. In the eases cited 
the creditor had no interest in the property over which the 
receiver was appointed save the interest acquired by the appoint
ment of the receiver. When carefully considered the appointment 
of the receiver in the present case has very little analogy to 
cases in which a receiver is appointed by way of equitable 
execution.” It was in fact a partial and somewhat irregular 
“ execution of the mortgage decrec on consent of parties. It is 
pretty clear from a perusal of the judgement of L indley, L, J,, in 
In  re Pc&iis tha,t the decision in that case would have been different 
if the order appointing the receiver had been obtained against the 
executors as well as against the debtor. In the case before us not 
only had the plaintiff a mortgage decree but in pursuance of the 
order the judgement-debtor was put out of possession and the 
receiver put into possession to work the factory. Apart from the 
express provisions of the Insolvency Act, the receiver in the insol
vency matter can be in no better position than the insolvent, and 
if the effect of the court's order was to entitle the creditor to the 
season’s crop, then the money representing that crop cannot be 
claimed by the insolvency receiver. For the same reason we thiqk 
that the holders of simple money decrees have no cause to complain 
agaipst the order and that they have no claim to the money 
representing one season’s crop. We think also tliat the facb 
that the money or part of it may have boon in the hands of 
the agency does not affect the law or merits of the case, because 
the money was earned after the receiver had taken possession. 
With regard to the point that the suit was brought against 
the receiver in insolvency without the consent of the court 
this objection is based on section 16 of the Provincial Insolvency 
Act, which provides, amongst other things, that after an adjudi
cation of insolvency no creditor to whom the insolvent is indebted 
in respect of any debt provable under the Act shall during the
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pendency of the proceedings have any remedy against the pro-
perty or person of the insolvent in rospeot of the debt, or ------—
commence any suit or legal proceeding escepb with the leave 
of the court on such terms as the court may impose. It must be Lax,.
remembered that the plaintiff in the present suit is not seeking 
any remedy against either the property or person of the insolvent.
His contention is that money which the receiver has obtained is 
his property and never was the property of the judgement-debtor.
It is nob contended that the money about which the present suit 
is brought is a “ debt ” provable under the insolvency Act. On 
the contrary  ̂ the contention of the plaintiff is that he is entitled 
in justice and equity to the money and that he is not driven to 
claim it as a creditor secured or unsecured. The contention in 
reality is that the receiver in the insolvency matter acted wrong
fully in taking possession of this money or any part of it. Under 
these circumstances we do not think that the provisions of section 
16 apply.

Some reliance was placed on section 22, which is as follows ;—
“ If the insolvent or any of the creditors or any other person is 
aggrieved by any act or decision of the receiver, he may apply to 
the Court, and the Court may confirm, reverse or modify the act 
or decision complained of and make such other order as it thinks 
fit.” In our opinion this section clearly is restricted to matters 
which the receiver has done in the course of the insolvency matter.
It would seem almost absurd to argue that if a receiver committed 
a wholly illegal act, he would not be liable to suit by the person 
aggrieved, simply because he happened to be a- receiver in 
insolvency. I f  the plaintiff’s contention be correct (and, we think 
it is) this particular money, which is the subject-matter of the 
present suit, never formed any portion of the insolvent’s estate.
We think that the court below ought to have allowed the plaintiff 
to give evidence which would show what was the amount of pro
fits for the one season. Before finally deciding the appeal we 
think it desirable to refer issues to the court below. We accord
ingly refer the following issues (I) What was the amount of pro
fits in respect of the shares of the defendants mortgagors (Safig 
Rain, Sagar Mai and JaiKishore)for the cotton season' 1912-13 in 
the hands of the West Patent Press Company and of the rjsceiver
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Babu Ishwar Das respectively ? (2) How much out of the said 
profits has been realized by each of the attaching creditors and 
how much, if any, has been received by the receiver Pandit 
Kanhiya Lai, and how much, if any, still remains with the West 
Patent Press Company and the receiver Babu Ishwar Das ? The 
parties will be at liberty to adduce further evidence relevant to 
these issues. On receipt of the findings ten days will be allowed 
for filing objections.

Issues remitted.

EEVISIONAL OlVIIi.

Before Mr, Justice Tiggott and Mr, Justice Walsh.
BUKHA and another (Dbb’bndaK'xs) v , EAGHUNATH BAB (Platntib'e')* 

GMl Procedure Code (1908), section 24 (4)— Sui^ ifisHtuUd in court of 
Subordinate Judge invested mth Small Cause Court powers—Transfer 
of suit by order of District Judge to M unsifs court—Jurisdiction of 
Mn>nsif— Appeal—’Act No. IX  of 1887 (Provincial Small Cause 
Courts ActJ, sections 82 fo 85.

The expression “  a Court of Small Causes ”  in soction 24 (̂ 4) of tho Ooae of 
Oivil Procedure incliifles ooui’ta invested witli Small Cause Court jurisdiotiou 
as ■well as courts constituted under Act No. IX of 1887.

Wliere, therefoio, a suit of a Small Oatise Oourfc nature, instituted in the 
court of a SuliOi'dinate Judge investod witli the powers of a Judge of Small 
Cause Court, was transferred hy the District Judge to the court of a Munsif 
not possessing the powers of a Small Cause Court, and, was tried by him and 
a decree passed therein,it was /leld that no appeal lay from the Munsifa decree, 

Mangal Sen v. JRup Chand {! )  and Sanhararama Aiyar v. PadmanabJia 
Aiyar (2) followed. Bam cliandra v. Qanesh (S) and the raasottittg of 
Dulal Chandra Deb v. Ram Narain Deh (4) dissented from.

The facts appear from the following order of reference to a 
Division Bench;—

Muhammad Rafiq, J.—This application in revision arises out 
of an or(Jer made by the learned Subordinate Judge of Muttra 
rejecting the appeal of the applicant on the ground that no appeal 
lay. It appears that the opposite party instituted a suit in the 
court of the Subordinate Judge of Muttra who was invested with 
the powers of a Judge of a Small Can e Court, The suit was a

• Civil Eevision No. 76 of 1916.
(1) (1891) I. L. B., 13 All, 324. (3) (1898) I. L. B., 23 Bom., 882.
(2) (1912) 23 M. L. J., 878. (4) (1904) I. L. B „ 31 Oalo., 105T,


